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Preface 


This study is an attempt to sort out an issue that is beyond my competence. It is only the lack of 
active ecclesiastical authority that has forced me to research it myself. Quite possibly I am foolish to 
even try, but I hope that with the correction and assistance of others this may become an accurate and 
decently comprehensive study of the availability of confessional jurisdiction to traditionalist priests. 

The release of this study may be premature, as there is more research to be done. I hope by a 
public release to make contact with people whose comments will help to bring this study to a 
successful completion. I believe that the study as it now stands is fairly solid and will provide much 
interesting information even to those who disagree with its conclusions. 

I profess my entire submission to the authority of the Roman Catholic Church, but I do not 
recognize this authority in the would-be popes and bishops who adhere to the Vatican II religion. 


Author's Perspective 


I have been avoiding traditionalist chapels since 2008, partly from necessity and mostly from 
prudential and doctrinal considerations, so my intellectual bias favors this position. However, I am not 
happy to be avoiding the chapels and at odds with most traditionalists on the issue of jurisdiction. My 
decision to undertake this study was motivated by the wish that someone might correct me if Iam 
wrong, so that I too can attend a traditionalist chapel in good conscience if that is possible. However, 
in preparing this study I have come to believe that the argument against jurisdiction for traditionalist 
priests is really quite firm. I am eager to see if others who are accustomed to attend the chapels will 
think the same. 

I have no desire or intention to set myself up as anyone's teacher, nor to promote even implicitly 
the idea that one must today become some kind of scholar in order to be a good Catholic. The large 
class of Catholics who are no kind of scholars may well ignore this study and simply follow the dictates 
of their own conscience, forming it from pre-Vatican II books addressed to laymen and from the advice 
of those whom they trust. This study is chiefly addressed to those who are able to study the jurisdiction 
question for themselves, and especially to traditionalist priests and to others who publicly advise the 
faithful to confess to them. 
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References and Translations 


This study aims to draw upon reliable and authoritative sources for its doctrinal and canonical 
arguments. There are many more authors who might well be consulted, but it seems that sufficient 
research has been done to make it unlikely that several authors of high reputation hold a view that 
would explode the present study. If such a view existed, it should have been mentioned somewhere in 
the sources that have thus far been consulted. 

Many quotations are presented from books written in Latin, most of which are translated by the 
present author. A separate document with Latin and English versions of translated texts appearing in 
this study is here: https://drive.google.com/open?id=0BxchIU3wZY ClUm 1 hdTInWXdqT0k 
The translations are not pretty, as they are amateur productions and have tried to produce a rather literal 
rendering of the Latin texts. The customary style of ecclesiastical Latin does not translate easily into 
crisp and clear English. Perhaps the translations will be improved in future versions of this study. 

The reason for quoting from books in Latin is that comparably detailed and authoritative 
material is generally not available in English. Most of the key points of the present study are in English 
in the cited works by Miaskiewicz, Kelly, Kearney, Schieler, Szal, and Augustine, but there is no 
getting around the need for Latin sources in order to obtain all the necessary details. 

It was by reading Miaskiewicz years ago that I concluded that traditionalist priests lack 
jurisdiction for confessions outside of danger of death, and I would recommend his book as the best 
starting point for those who wish to study jurisdiction for traditionalist priests. Such people ought, 
however, to keep in mind the substantial breadth of the topic and the difficulty of mastering all its 
details. Even with the Latin sources, it is quite a task to inform oneself adequately. To attain a 
scholarly knowledge of the present matter in its doctrinal and historical context is out of the question 
except for true scholars, compared with whom the present author is quite an amateur. 


Updated Versions of this Study 


This study will be updated with improvements and corrections as they become available. The 
most current version is here: https://drive.google.com/open?id=0BxchIU3 wZY Clc V1IPdktS YIEZVnM 
To be notified of future updates, please email your request to the author at: 
hoyle. eric@gmail.com 


Questions, comments, and criticism are also welcome. 


Introduction 


The Vatican II revolution has effectively deprived the world of the Catholic hierarchy. 
According to the recognize and resist position, the hierarchy has adopted a false religion that Catholics 
must avoid in order to save their souls. According to the sedevacantist position, to which the present 
author adheres, the Vatican II popes are heretics, the majority of the bishops have lost their offices for 
adhering to the heresies of the Vatican II revolution, and the few Catholic bishops who must still exist 
cannot be identified. Whatever the true situation may be, it is impossible to find a bishop with ordinary 
jurisdiction who is able to exercise it for any practical purpose. 

In this disastrous — indeed apocalyptic — situation, the question arises as to what ministry may 
be undertaken by those few remaining clergy who have no office or faculties, but who hold to the true 
Catholic religion. It may appear obvious that they should continue the Church's full sacramental 
ministry insofar as they are able. Deeper consideration of the question, however, brings forth serious 
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obstacles to such a ministry. 

It seems that Catholic theologians have not addressed the question of what priests should do if 
for a long time they are without jurisdiction and have no bishop or pope from whom to request it, or, as 
appears to have happened in our day, if the whole jurisdictional hierarchy is effectively absent for a 
long time. Before Vatican II, to propose this scenario would probably have been looked upon as 
proposing that the Church had defected. Thus we who live today must seek to determine the mind of 
the Church by applying her doctrine and law to our novel circumstances. 

It is difficult to take an unbiased view of this issue. It is such a serious matter either to be 
avoiding the sacraments for no good reason, or to be conferring and receiving sacraments that are 
invalid or illicit, that the mind leans strongly toward one's current position. For traditionalist priests 
and for those to whom they provide the sacraments, to discover that significant parts of the usual 
traditionalist ministry cannot be justified would be most inconvenient and distressing. 

The present study is limited to the topic of jurisdiction to hear confessions. Other aspects of 
traditionalist ministry may perhaps be addressed in the future. 


1. The Question: Traditionalist Priests’ Jurisdiction for Confessions 


In the Sacrament of Penance, a priest exercises the Church's power of binding and loosing, 
which is a function of spiritual government or jurisdiction. Unless he has jurisdiction over the penitent, 
a priest cannot validly absolve him from his sins. The present study will examine how traditionalist 
priests — that is, Catholic priests who resist the Vatican II revolution and operate independently of the 
Vatican II hierarchy — may or may not receive jurisdiction to hear confessions. 


1.1. What is Jurisdiction? 


It is well to begin with clear ideas on the nature of jurisdiction. This presentation by Fr. Kelly! 
covers the basics: 


Jurisdiction in General 


When Christ established His Church, He constituted it a perfect society having the 
power of sanctifying, teaching and ruling its members. Accordingly, the ministers of the 
Church are equipped with a twofold power: the power of orders, for the sanctification of the 
faithful; and the power of jurisdiction, for their instruction and government. The power of 
orders is received in sacred ordination and constitutes one a priest, a mediator, capable of 
bringing man's homage to God, and God's sanctification to man. The power of jurisdiction is 
received from the commission of one's competent superior, establishing the recipient in 
authority, furnished with the power of teaching (magisterium) by which the intellect is ruled, 
and with the power of governing (imperium) by which the will is ruled. 

The respective powers of orders and jurisdiction ordinarily are mutually dependent one 
upon the other for the valid or at least licit exercise of many ecclesiastical functions, yet they are 
really distinct and separable. The power of orders usually forms the foundation for the power of 
jurisdiction, for by ordination one is not only given the power of performing acts that will 
sanctify man, but also is given an habitual capability of receiving the power of ruling them. 





1 Rev. James P. Kelly, The Jurisdiction of the Confessor According to the Code of Canon Law, pp. 3-5, 8-11 (some 
citations omitted) 
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But although the concurrence of both powers in an ecclesiastical person is required for 
the exercise of many functions, yet these powers are really distinct and separable, and one may 
exist without the other. The two powers differ ratione objecti [by reason of the object], since 
the power of orders is the power of sanctifying, while the power of jurisdiction is the power of 
ruling the faithful; they differ ratione modi acquisitionis [by reason of the mode of acquisition], 
for the power of orders is acquired only by the sacred rite of ordination, while the power of 
jurisdiction is acquired by the commission of a superior assigning subjects; they differ ratione 
modi quo existunt [by reason of the mode in which they exist], for the power of orders is 
unlimitable and inamissable, while the power of jurisdiction is able to be restricted and revoked 
at the will of the superior. Therefore, although the power of orders ordinarily is the basis upon 
which the power of jurisdiction rests, yet, at least for the valid exercise of this latter power, it is 
not always necessary that it be based upon the power of orders, for it is possible that a simple 
cleric, desitute of all power of orders, be elected to the pontifical dignity and enjoy full power of 
jurisdiction; so also, a deposed or retired bishop still possesses full power of orders and yet 
lacks all power of jurisdiction. So it is evident that these powers are really distinct, but a cleric 
deficient in either power could not perform a function requiring the existence of both orders and 
jurisdiction. 


Definition of Jurisdiction 


The power of jurisdiction in the Church, then, may be defined as potestas publica 
regendi homines baptizatos in ordine ad finem supernaturalem a Deo vel ejus Ecclesia 
concessa, per missionem canonicam vel per deputationem legitimi superioris ecclesiastici? 

The following is an explanation of the terms: 

Publica — to distinguish it from the private dominative power belonging to the head of 
imperfect societies such as the family; 

Baptizatos — because only such are members of the Church and subjects of ecclesiastical 
jurisdiction; 

In ordine ad finem supernaturalem — for the salvation of man's soul is the end for which 
the Church exists, and her direct competency in ruling men is limited to the things that pertain 
to that end; 

A Deo vel ejus Ecclesia concessa — for the Pope legitimately elected and having 
accepted receives his power of jurisdiction immediately from God — all inferior clerics receive 
their jurisdiction from the Church; 

Per missionem canonicam vel per deputationem legitimi superioris ecclesiastici — these 
are the two means through which jurisdiction can be acquired. 


Necessity of Jurisdiction in a Confessor 


Ecclesiastical jurisdiction, as has been said, is that public power, which Christ has 
conferred upon His Church, of ruling the faithful with respect to their supernatural end. This 
power of ruling is as a genus embracing the threefold specific powers of legislating, judging, 
and executing, for this triple power is necessary for the attainment of the end of any public 





2 “A public power of governing the baptized in order to a supernatural end, given by God or by His Church, through a 
canonical mission or through deputation by a legitimate ecclesiastical superior.” 
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authority and is contained in the very nature of a perfect society. Therefore, every judicial act 
performed by an official of such a society for the attainment of its end is an act of jurisdiction 
and requires that the official previously be invested with the power of jurisdiction by the 
society. 

The sacrament of Penance is not only a sensible sign instituted by Christ to give grace, 
as is every sacrament, but it is also by its very nature from the institution of Christ a truly 
judicial act. Therefore, this sacrament by its very nature requires, for its valid administration, 
that the minister be possessed not only of the power of orders, by which he is rendered capable 
of administering the sacraments and sanctifying man, but also that he be possessed of the power 
of jurisdiction, by which he is rendered capable of performing a judicial act and ruling man for 
the attainment of the end of the society. The reason, then, that jurisdiction is required in a 
confessor for the valid administration of the sacrament of Penance is that this sacrament is a 
truly judicial as well as sacramental action and can be exercised only upon one who is subject to 
the judge. 

One need not examine very closely into the nature of this sacrament as instituted by 
Christ, to discover that it was intended by the Divine Master to be administered per modum 
judicii [in the manner of a judgment]. According to the Council of Trent Christ principally 
instituted this sacrament when He said: “Receive ye the Holy Ghost. Whose sins you shall 
forgive, they are forgiven them; and whose sins you shall retain, they are retained;” for by these 
words He conferred on the Apostles and their legitimate successors the power of remitting and 
retaining sins. This power by its nature demands that it be exercised prudently and not 
indiscriminately. But to be exercised prudently, it must be exercised as a judicial act, 
investigating the dispositions of the penitent and the matter to be remitted or retained, and also 
passing a juridical sentence remitting or retaining the sins of the penitent and imposing the 
satisfaction to be fulfilled. If this sacrament, therefore, must be administered as a judicial act, it 
is necessary that the confessor be invested with the power of jurisdiction or rule over the subject 
on whom he passes judgment. So the Council of Trent? later states: 


Quoniam igitur natura et ratio judicii illud exposcit, ut sententia in subditos dumtaxat 
fertur, persuasum semper in Ecclesia Dei fuit et verissimum esse Synodus haec 
confirmat, nullius momenti absolutionem eam esse debere, quam sacerdos in eum 
profert, in quam ordinariam aut subdelegatam non habet jurisdictionem. 


[Wherefore, since the nature and order of a judgment require this, that sentence be 
passed only on those subject (to that judicature), it has ever been firmly held in the 
Church of God, and this synod ratifies it as a thing most true, that the absolution which a 
priest pronounces upon one over whom he has not either an ordinary or a delegated 
jurisdiction ought to be of no weight whatever. |* 


So it can be seen that the power to forgive sins received by the priest in ordination is a 
remote power and exists only in habitu, inasmuch as in ordination the priest receives from 
Christ the power of absolving from sin but does not receive subjects over whom he can exercise 





3 Kelly footnote: “Sess. XIV, de poenitentia, chap. 7. Cf. also IV Council of Lateran, Ch. XXI; Council of Florence, 
Decretum pro Armenis, apud Denzinger n. 699; St. Thos. Suppl., p. 3°, q. 8, a. 4.” 
4 Dogmatic Canons and Decrees, pp. 102-03 
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this power. But jurisdiction is a proximate power, by which the power of forgiving sins 
received in ordination is brought ex habitu in actum and the priest is given the ability to exercise 
the power conferred upon him in ordination, on the subject now assigned to him. Thus, St. 
Bonaventure compares the jurisdiction of the confessor to the motive force or the hand which 
moves a key in a door, so that if this force is lacking, even if the key is present, the door will 
never be opened. An analogy to the jurisdiction necessary in the confessor may be found in the 
appointment or election of a civil magistrate, who upon his appointment or election receives the 
power in habitu of interpreting the law and applying it to individual cases; but he cannot 
exercise this power in actu until a definite district has been assigned to him and he takes his 
oath of office. So also in the sacrament of Penance: the priest receives the power of absolving 
from sin in ordination, but since this sacramental action is at the same time judicial, it can be 
exercised validly only upon subjects; so until these are assigned to him, the priest can be said to 
have the power of binding and loosing only in habitu. 

So Canon 872 of the new [1917] Code states the principle that has always been the rule 
in the Church: 


Praeter potestatem ordinis ad validam peccatorum absolutionem requiritur in ministro 
potestas jurisdictionis, sive ordinaria sive delegata, in poenitentem. 


[Canon 872: Besides the power of orders, for the valid absolution of sins there is 
required in the minister the power of jurisdiction, whether ordinary or delegated, over 


the penitent.”] 


It should be emphasized that the necessity of jurisdiction for valid absolution is a dogmatic 


truth,° not merely an ecclesiastical law; its theological note is fidei proxima.” As such it is not subject 
to dispensation. The Church can supply jurisdiction to one who has not received it by normal channels, 
but she cannot set aside the need for jurisdiction even in an emergency. 


1.2. Ordinary and Delegated Jurisdiction 


All jurisdiction is ordinary or delegated, as Kearney? explains: 


Jurisdiction may be divided, by reason of the title by which it is acquired, into ordinary 
and delegated jurisdiction. The Code has described both in these simple terms: 


Can. 197, §1. Potestas iurisdictionis ordinaria ea est quae ipso iure adnexa est 
officio; delegata quae commissa est personae.” 





ONDA 


Dr. Edward Peters, The 1917 or Pio-Benedictine Code of Canon Law in English Translation, p. 310 

Rev. Charles Augustine, A Commentary on the New Code of Canon Law, vol. IV, p. 251 

Rev. Joseph Pohle, The Sacraments: Penance, p. 125 

Rev. Raymond A. Kearney, The Principles of Delegation, pp. 50-59. Another good discussion of jurisdiction and its 
various kinds may be found in Augustine, op. cit., vol. II, pp. 170-92. 

“Ordinary power of jurisdiction is that which is attached to an office by the law itself; delegated [jurisdiction is] that 
which is committed to a person.” 
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§ 1. Ordinary Jurisdiction 


Ordinary jurisdiction is that which is attached to an office by the law itself. This 
definition is not new. In Roman law it is stated that he who enjoys jurisdiction in his own right, 
and not by virtue of another's benevolence, may delegate it; to enjoy power in one's own right 
was to have it from an office properly possessed. Reiffenstuel describes it as that “which by 
law, canon or custom, belongs to someone in his own right, or by reason of his office or 
dignity.” Pihring and Schmalzgrueber offer similar descriptions. In the definition of the Code 
two elements are conspicuous; (a) the power must be attached to an ecclesiastical office; and (b) 
the connection between power and office must be effected by disposition of the law itself (ipso 
iure). In general it might be stated that the older authors insisted more on the first element than 
on the second. 

The first requisite of ordinary power is that it be attached to an ecclesiastical office. The 
Code thus defines an office in the strict sense: 


Est munus ordinatione sive divina sive ecclesiastica stabiliter constitutum ad normam 
sacrorum canonum conferendum, aliquam saltem secumferens participationem ecclesiasticae 
potestatis sive ordinis sive iurisdictionis. (Can. 145, § 1.)!° 


Such an office is distinguished from an office accepted in the broad sense, which is any 
duty legally exercised unto a spiritual end. Thus the offices of sacristan, choir-master, secretary 
to a bishop, and the like, are offices only in the broad sense. In the Code, unless the contrary is 
made manifest by the context, the term officium must be accepted in the strict sense. Hence, 
when the legislator defines ordinary power as that attached to an office, the strict meaning of the 
term logically must be applied. 

De Smet, while he accepts the conclusion of the authors who require that the office be 
understood in the strict sense, protests that he is not convinced. He feels that since the term 
officium is contraposed to persona in the definition of ordinary and delegated power, any office, 
whether in the broad or strict sense, will suffice that power attached thereto be ordinary, since 
thus the contraposition continues to be sustained. Vlaming, too, adheres to this opinion, since 
he maintains that the faculties of simple priests and confessors to dispense from certain 
matrimonial impediments are ordinary powers, thus receding from the contrary opinion which 
he professed in the text of his book. This author explains that the faculties in question, when 
granted to pastors by the Code, are ordinary, because they are annexed to an office taken in the 
strict sense; when granted to the priest or confessor, they are ordinary since they are attached to 
an office accepted in the broad sense. To this same opinion Farrugia seems to accede, since he 
regards the faculties mentioned above as ordinary. 

The opinion of these authors is not acceptable. The Code prescribes in general that the 
term officium be understood in the strict sense (Can 145, § 2.). De Smet weakly contends that 
the context seems to suggest (innui videtur) the contrary. So mild a suggestion is not sufficient 
to undermine the positive presumption established by the Code, by which an office is presumed 


10 Canon 145, § 1: “Ecclesiastical office in the wide sense is any responsibility exercised legitimately for a spiritual end; in 
the strict sense, however, it is a divinely or ecclesiastically ordered responsibility, constituted in a stable manner, 
conferred according to the norms of the sacred canons, entailing at least some participation in ecclesiastical power, 
whether of orders or of jurisdiction.” (Peters, op. cit., p. 72) 
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to signify a strict ecclesiastical office. 

Furthermore, if an office accepted in the broad sense is a sufficient basis for ordinary 
power, the following incongruities must follow: 

a. Canon 883 prescribes that confessors approved by their own Ordinary, or by the 
Ordinary of the port of embarkation or of any intermediate port, may, not only while they are 
traveling at sea, but also while they visit at intermediate ports, absolve their fellow-travellers, 
and even the faithful of the said intermediate ports, from cases reserved even to the Ordinary. 
Since the confessor possesses an office taken in the broad sense, and since the Ordinary who 
has approved him is incompetent to delegate him for such effects, it is to be concluded that his 
power is annexed by law to his office. His power, then, according to the opinion of the authors 
quoted above, ought to be ordinary. This, however, is not the case. Canon 873 determines who 
enjoy ordinary penitential jurisdiction, and the approved confessor travelling at sea is not 
enumerated there. The power, then, is not ordinary, precisely because it is attached to an office 
accepted in the broad sense. 

b. All priests may validly absolve any rightly disposed penitent from all sins and 
censures, when the latter is found in the danger of death. If the dispensing power of a mere 
priest is ordinary inasmuch as it is attached to an office accepted in the broad sense, then too 
this power to absolve in danger of death must be ordinary and for the same reason. This, 
however, is repugnant, for no one may maintain that all priests are ordinary confessors for those 
in danger of death. Such are not enumerated in Canon 873. 

De Smet goes further and questions whether, after all, a confessor does not enjoy a strict 
office. There is no probability to this. If such were the case, then surely the confessor travelling 
at sea, and the simple priest of Canon 882, who becomes a confessor ipso iure when he attends 
a person placed in danger of death, would be ordinary confessors, since the law itself attributes 
certain powers to their office. The only reason conceivable why they are not ordinary 
confessors, is precisely because their office is not a fit basis for ordinary power. 

Finally, it is impossible to conceive a simple priest as the participant of ordinary power, 
as the authors cited above would have one believe. The priesthood is not an office but a state. 
Ordination does not confer an office, but imprints a character which cannot be lost. 
Ecclesiastical offices, however, can be lost for various causes. An office must, therefore, be 
regarded as something quite distinct from the priesthood. Indeed, many authors contend that an 
ecclesiastical office postulates a share in ordinary power. If this is true, it is quite manifest that 
the priesthood is not such an office. 

The office, therefore, which is the basis for ordinary power must be an office accepted in 
the strict sense of the Code. It must, consequently, be a sacred function established by divine or 
ecclesiastical authority; no civil power is competent to institute such an office. It must, 
moreover, be constituted permanently (stabiliter constitutum). The permanency of an office 
may be conceived in two ways. First, the office may be permanent in the sense that the 
incumbent thereof enjoys a perpetual title to the same, and thus cannot be deprived of it except 
in the specific manner and for the specific reasons described by the law; this is called subjective 
perpetuity. Secondly, an office may be perpetual in the sense that once established it becomes a 
juridical entity of itself perpetual, in such a way that, should the actual incumbent cease to be 
such, the office remains and postulates a successor; this is termed objective perpetuity, and it 
excludes all temporary functions that do not participate in the stability of common law. This 
objective perpetuity is required and suffices in order that an office might be regarded as an 
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ecclesiastical office taken in the strict sense, to which ordinary power may be attached. 

Thus far only the first element essential for ordinary power has been considered. The 
second essential element consists in the fact that the power must be attached to the office by the 
law itself (ipso iure). The law which so disposes may be general or particular; moreover, it may 
be written or unwritten (custom), as the older authors likewise admitted. Thus, the ordinary 
power to dispense from the law of superiors was acquired by custom; and the Code now 
expressly concedes to bishops the power of dispensing from the laws of provincial Councils. 

The connection between office and power may be effected by a privilege accepted in the 
broad sense. Such a privilege is truly a law which is enacted in favor of some particular class of 
persons and which contains a favorable exception to the general law. Thus, among the 
privileges of Cardinals is mentioned their faculty to hear confessions throughout the entire 
world. Cardinals, however, enjoy ordinary penitential jurisdiction. Hence, power annexed to 
an office by force of a privilege in the broad sense is ordinary. This is not true, however, of a 
strict privilege, since it is merely a private law, which is no law at all, since laws are made for 
the common good. 

A power may well be conceived as annexed to an office by the law itself, if by 
disposition of law, antecedently to the persons to whom the office is conceded, such power is 
identified with the office. Thus the office and the corresponding power are conceived as 
independent entirely of the incumbent of the office; and just as the office is permanent, the 
power attached thereto is regarded quite as stable. 

Finally it may be said that a power may be ordinary, even if it does not pertain to the 
office to which it is attached from the very nature of that office. In other words, the power in 
question need not be essential to the office. It is enough that the power be attached to the office 
either extrinsically or intrinsically by the law itself. Concerning this more will be said where it 
is question of the existence of delegation a iure in the Code. 


§ 2. Proper and Vicarious Jurisdiction 
An authentic division of ordinary power is contained in the Code in these terms: 
Can. 197, § 2. Potestas ordinaria potest esse sive propria sive vicaria." 


The legislator has been silent concerning the nature of proper and vicarious power; he reveals 
nothing more than the fact that both are ordinary. Before the Code the nature of the power of 
Vicars was the object of keen dispute. Santi regarded their power as a fusion of ordinary and 
delegated power. Wernz inclined to the opinion that their power was more similar to delegation. 
Many regarded it as a power entirely distinct from either division of power. This entire dispute 
has been ended by the practical decision of the legislator in the Code. 

Both proper and vicarious power enjoy a common element: they are both ordinary — 
attached to an office by the law itself. They differ in the fact that he who enjoys proper power, 
acts in his own name, while he who enjoys vicarious power, acts in the name of him whose 
vicar he is. In this the vicar resembles the delegate who likewise acts in the name of another; 
the delegate, however, does not act by virtue of a power attached by law to his office, and in this 
he differs from the vicar. Hence, vicarious power, while it is ordinary, bears resemblance to 





11 “Ordinary power can be either proper or vicarious.” 
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delegated power. This fact has caused Priimmer to state that all delegated power is vicarious. 
This is no longer a happy expression, since the Code has clearly opposed vicarious and 
delegated power to each other. No delegated power is vicarious, if the terms are employed, as is 
fitting, in the sense they enjoy in the Code. 

Reiffenstuel placed the distinction between vicar and delegate in the place where each 
exercises his power. If the power was exercised in the same place or tribunal wherein the 
Ordinary was wont to preside, the power was vicarious; if it was exercised elsewhere, it was 
delegated. This distinction is no longer valid. In the Code the sole distinction between the two 
must be placed in the fact that vicarious power, since it is ordinary, is attached by law to the 
office, while delegated power is entrusted to a person. The element of place does not enter into 
the matter. 

The two terms, proper and vicarious power, are sometimes applied in a broader sense to 
the universal power of the Church. In this sense, that power is proper which naturally flows 
from the condition of the Church as a perfect society, and the Pope, dispensing from an 
ecclesiastical law, is said to use proper power. On the other hand, that power is vicarious which 
the Pope uses, acting as the Vicar of Christ, dispensing from vows and oaths, dissolving 
unconsummated marriages, and the like. 


§ 3. Delegated Jurisdiction 


Delegated power might be described simply as that which is not ordinary. It is for this 
reason that a lengthy discussion of ordinary power has been submitted in the preceding paces. 
If power fails to verify any of the elements required for ordinary power, it is not ordinary but 
delegated. The Code has defined delegated power as that which is committed to a person (quae 
commissa est personae). It has thus established an adequate division of all power into ordinary 
and delegated power, so that every power that is not the one, must be the other. The two 
categories are, therefore, mutually exclusive. All other divisions of jurisdiction, by reason of 
whatsoever title, such as forum, origin or extension, can be reduced to this prime distinction, so 
that all power, universal or particular, contentious or voluntary, is at the same time ordinary or 
delegated. Since delegated power is that which is committed to a person, delegation is the act 
of committing to another a power fit to be transmitted. 

The concise definition of the Code merely presents in admirable form the definitions of 
the old authors. Reiffenstuel defines delegated power as “that which one does not possess in his 
own right, but only by the commission of another, whose place he fills.” Pihring offers about 
the same, though his definition embraces both delegation and subdelegation. Schmalzgrueber, 
as well as Pihring, makes clear in his definition the possibility of delegation a iure. Wernz 
describes it as a concession of jurisdiction to be exercised in the name, and in the right, of 
another by force of a commission. All these descriptions conform to the natural signification of 
the term; it is merely the substitution of another in the exercise of one's own power. 

It is to be noted that delegated power is derived power; but not all derived power is 
delegated. All power in the Church is ultimately derived from Christ; hence, the ordinary power 
of the Roman Pontiff is at the same time derived. Similarly, other prelates are said to derive 
their power immediately from the Vicar of Christ, though at the same time their power may be 
ordinary, not delegated. 

In delegation a twofold person is to be considered; the one who enjoys a power that is 
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according to the norms of law delegable, is the delegator; the one who 1s legally fit to receive 
and to exercise the power is the delegate. The first is the source of the power enjoyed by the 
second; he cannot give more than he possesses. The power of the delegate is not properly his 
own, but that of the delegator; hence, if the latter enjoys Papal or episcopal power, the power 
transmitted will be by nature Papal or episcopal power. It is the person of the delegate that 
constitutes the differentiating note between ordinary and delegated power; without him 
delegated power cannot be conceived. On the contrary, ordinary power may well be conceived 
without an actual incumbent in possession of the office to which it is attached; it is conceived as 
adhering to the office. Consequently, the definition of the Code (commissa personae) most 
accurately supplies the fundamental concept of delegated power. 


§ 4. Subdelegation 


Not only ordinary power may be regarded as delegable, but delegated power, too, may 
be committed to others within the restrictions established by law. When the power committed 
to another is not ordinary, possessed by virtue of an office to which the law has attached it, but 
delegated, that is, possessed by virtue of a commission made by the possessor of ordinary 
power, it is said to be subdelegated. This term merely denotes reiterated delegation. It is 
mediate delegation, proceeding from the ordinary officer to the subdelegate through the medium 
of a delegate. The concept, therefore, of delegation and subdelegation is fundamentally 
identical; it is the commission of power to a person. The total difference lies in the person of 
the delegator or subdelegator, as the case may be. The delegator enjoys ordinary power and 
transmits it to a delegate; the subdelegator enjoys delegated power and transmits it to a 
subdelegate. 


Article HI — Divisions of Delegation 


The Code does not provide a series of specific types of delegation. To do so is the scope 
of commentators. The first division of delegation into immediate and mediate delegation or 
subdelegation has already been discussed. A few of the more important divisions may be 
proposed as follows: 

a. Delegation may proceed from the Apostolic See or from an inferior prelate. The first 
was regarded as most noble in Roman law where ample powers were acknowledged in the 
Delegatus a Principe. The Code has extended this expression to include all who in law come 
under the name of Apostolic See. 

b. Delegation may be granted by reason of a dignity or office; or it may be granted 
simply by reason of the person. In the first case it is called real delegation; in the second, 
personal. It must be remembered that all delegation is personal, since it is committed to a 
person. Hence, in real delegation the power is entrusted to the person, but by reason of his 
office. Such a delegation is regarded as passing from one incumbent of the office to another, 
yet always attributed to the person and not to the office. Maroto regards as personal that 
delegation which is granted electa industria personae. It is not in this sense that Reiffenstuel or, 
more recently, Vidal, have understood personal delegation. Delegation, however, that is 
conceded electa industria personae might aptly be termed strictly personal, in order to 
distinguish it from the simple form of delegation that is conceded always to a person, but 
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without any special consideration of the qualifications of that person. 

c. Delegation may be special or universal. Special or particular delegation is that which 
is conceded for a particular case, or for several determined cases; universal delegation (ad 
universitatem negotiorum) is that which extends to every species of power within the 
competence of the delegator, or at least to one determined class of affairs. Thus, a priest 
delegated by a pastor to take full charge of parochial affairs during an absence, or a judge 
delegated for all matrimonial cases, would be a universal delegate. 

d. Finally, delegation may be ab homine or a iure. This distinction was most frequent 
before the Code; the Code, however, does not employ it, unless with regard to censures. 
Whether or not delegations arising from common law, without the intervention of a delegator, 
are contained in the Code, is an object of great dispute among canonists.’” 


1.3. Supplied Jurisdiction 


Delegation may be ab homine or a iure, as Kearney explains: 


Delegation regularly proceeds from the person of a delegator to the person of the 
delegate. The source of delegation, however, need not be a physical person directly, but it may 
proceed from a disposition of law, in virtue of which the delegate acquires power. Such a 
delegation is called a iure to denote the source whence it proceeds." 


There is a distinction among powers that are delegated a iure: some are habitual, while others 
are supplied. Habitual powers are possessed at all times; supplied powers are possessed only when 
they are actually exercised. 

This distinction is emphasized by Merkelbach, who goes so far as to treat supplied jurisdiction 
as a separate category from that which is ordinary or delegated, apparently to emphasize its transitory 
character. He cannot be supposed to deny that supplied jurisdiction is technically delegated a iure, as 
this is sufficiently clear from the Council of Trent and Canon 872, both quoted above, which indicate 
that all jurisdiction must be ordinary or delegated.'* Merkelbach apparently prefers the term delegated 
a iure for jurisdiction that is possessed habitually, as in the example he gives of a confessor on a sea 
voyage." Another example of habitual jurisdiction delegated a iure is that of a simple priest whom a 
Cardinal appoints as confessor for his household;' such a priest must receive jurisdiction from the law 
because Cardinals cannot delegate their own confessional jurisdiction. 





12 This dispute turns upon the definition of an office, for this determines whether certain powers granted in the Code (i.e. 
the common law) should be regarded as ordinary or as delegated a iure. Some canonists, taking an office in a broad 
sense, say that all jurisdiction granted in the Code is ordinary, as being attached to the office of confessor or even to that 
of priest. Kearney amply refutes this error, showing that an office must be taken in the strict sense, and giving as 
examples of delegation a iure in the Code the grants of confessional jurisdiction for penitents in danger of death (canon 
882) and to a confessor on a sea voyage (canon 883) (cf. Kearney, The Principles of Delegation, pp. 51-54, 60-71). 
Cappello says it is certain that ipso iure delegations exist in the Code (De Sacramentis, II-1. 400. (3 ed.)). 

13 Kearney, The Principles of Delegation, p. 60 

14 Rev. Francis S. Miaskiewicz, Supplied Jurisdiction according to Canon 209, p. 114: “In virtue of the fact that all 
jurisdictional power is divided into power that is ordinary or delegated, the supplied power of canon 209 must be 
regarded as a delegation from the law (delegatio a iure). Such is the commonly accepted view of the authorities.” 
(citations omitted) 

15 Rev. Benedict H. Merkelbach, Summa Theologia Moralis, III. 583. B. (8" ed.) 

16 Canon 239, § 1, n. 2 
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Merkelbach's description of supplied jurisdiction for confessions is most helpful: 


What is supplied jurisdiction. — When jurisdiction is absent, whether ordinary or delegated, 
the Church can supply it, i.e. confer it extraordinarily when it was not bestowed regularly. 
However, [she] does not do this except for a grave cause, for the common good of souls. 

This jurisdiction, which the Church supplies, differs from ordinary or delegated 
jurisdiction, in that it is only conferred in the very act of confession, and after that is 
extinguished, while the other is given before confession and continues of itself after 
absolution." 


Miaskiewicz also mentions the transitory character of supplied jurisdiction: 


[T]he suppletory principle does not render an incompetent agent habitually competent. 
Thus, for instance, an invalidly elected bishop will never be the true bishop unless and until he 
is elected in the proper manner or has the matter sanated by the Holy See. In the same way, a 
person who has simoniacally obtained a pastorate or some other ecclesiastical office never 
becomes the true occupant of his chair by reason of mere tenure of that office. ... What does 
happen is precisely this: every single time that this reputed bishop or pastor under the requisite 
conditions of canon 209 attempts the performance of a jurisdictional act, he receives the 
necessary jurisdiction in actu. Thus, he does not possess the jurisdiction one moment before 
nor a single moment after the performance of the action. It does not matter how many acts he 
performs. The jurisdiction is always supplied in the self-same manner: in actu.'* 


1.4. Jurisdiction for Traditionalist Priests 


Now that jurisdiction has been adequately defined and explained, it remains to inquire how 
traditionalist priests may obtain jurisdiction for hearing confessions. There are three kinds of 
jurisdiction they could have: ordinary jurisdiction, which is attached to an office, delegated jurisdiction 
ab homine, which is conferred by an ecclesiastical superior, and delegated jurisdiction a iure, which is 
conferred by the law itself and flows from the lawgiver — either the Roman Pontiff or some other 
competent superior. 

It is evident that the vast majority of traditionalist clergy do not have jurisdiction that is ordinary 
or delegated ab homine, nor indeed do they claim such a thing. The few exceptions that may have 
existed, such as Bishop De Castro Mayer and his parish priests, and Fr. Oswald Baker, are practically a 
moot point at this late date. Given the absence of the hierarchy, or its hostility as some see it, the only 
way jurisdiction can come to the vast majority of traditionalist priests is for it to be delegated a iure; 
therefore this study must examine the various delegations a iure that the Church has provided. The 
jurisdiction conferred by such a delegation can be either habitual or supplied, but for convenience, and 
because all the plausible theories would provide only supplied jurisdiction to traditionalist priests, this 
study will often use the term supplied jurisdiction without specifying that it is delegated a iure. 

It will generally be assumed that the priests in question are Catholics, validly ordained, 
adequately trained, of good character, and in good legal standing before the Church. Whether and to 





17 Merkelbach, Summa Theologia Moralis, III. 584. (8" ed.) (translated from Latin) 
18 Miaskiewicz, op. cit., p. 25 (citations omitted) 
19 cf. Kelly, op. cit., pp. 85-86 
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what extent this is true, is relevant, or can be known in the case of any particular priest will be left aside 
as outside the scope of the present study. 


2. Supplied Jurisdiction in the Code of Canon Law 


The first places to look for grants of supplied jurisdiction are the Code of Canon Law and the 
commentaries of approved authors. The Code contains many provisions concerning jurisdiction, some 
of which modified the previous laws and customs. Although the Code was published only a few 
decades before the Vatican II revolution, the available commentaries and authentic responses from the 
Roman Congregations should be adequate to clarify the matters of interest to this study. 

It seems that there are five possible grounds upon which the Code may be said to supply 
jurisdiction for hearing confessions: 


1. Danger of death 

2. Common error 

3. Positive and probable doubt of law or fact 

4. Right to request the Sacraments from an excommunicate for any just cause 
5. Urgent necessity 


These will be examined one by one to determine their meaning and their possible application to 
the case of traditionalist priests. 


2.1. Danger of death 


The Church supplies jurisdiction for any priest to hear the confession of a Catholic in danger of 
death, by canon 882: 


In periculo mortis omnes sacerdotes, licet ad confessiones non approbati, valide et licite 
absolvunt quoslibet poenitentes a quibusvis peccatis aut censuris, quantumvis reservatis et 
notoriis, etiamsi praesens sit sacerdos approbatus, salvo praescripto can. 884, 2252. 


When there is danger of death, any priest, even though not otherwise approved for hearing 
confessions, may validly and licitly absolve any penitent from whatever sins and censures, 
including those which are reserved and notorious, even though an approved priest may be 
present. But the rules laid down in can. 884 and 2252 must be observed.' 


Based on this canon, traditionalist priests can validly absolve penitents in danger of death. But 
given that most people are rarely in danger of death, this canon only supplies jurisdiction for a small 
fraction of the confessions heard by traditionalist priests. 

Some traditionalists have attempted to broaden the meaning of danger of death to include 
danger that is exclusively spiritual, as in the following quotations from the SSPX: 


Those who cannot find a suitable confessor for a long period of time and who are consequently 
in danger of spiritual death must be assimilated to those in danger of death, according to the 





1 Augustine, op. cit., vol. IV, p. 286 
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principle of Canonical Equity...” 


For confessions, you certainly remember that Archbishop Lefebvre invoked the principle of the 
"danger of spiritual death" of the faithful.* 


But this contradicts the Church's understanding of danger of death, which requires a reasonable 
belief that physical death may occur in the near future. This is explained by Kelly and Augustine: 


Strictly speaking, the meaning of the expression in periculo mortis differs greatly from 
the meaning of the expression in articulo mortis, for the former includes any circumstance in 
which it can be prudently feared that death will soon occur, whereas the latter phrase merely 
signifies the very last moment of life, or the occasion when death is imminent and inevitable. 
Canonists and theologians, however, have come to regard the two phrases as synonymous, and 
the Holy See has repeatedly used them promiscuously, so that there is no doubt that in law they 
have the same force. To use the faculty granted by Canon 882, therefore, it is not necessary that 
the penitent be on the very brink of the grave, nor was this necessary before the promulgation of 
the Code, notwithstanding the expression used by the Council of Trent;* but it suffices that there 
exist in the moral estimation of the priest a prudent fear that the penitent may die within a short 
time. 

If the priest doubts whether or not danger of death is present, he may validly and licitly 
absolve from any sin or censure as long as he can judge that the danger of death (not necessarily 
death itself) is at least probable, for if danger of death is not really present, the Church will 
supply jurisdiction in virtue of Canon 209. Likewise, if the confessor falsely judges that the 
danger of death was present when it really was not, there is no need for alarm, for the absolution 
was certainly valid, and if given in good faith, also licit, in virtue of the same canon. 

It is not necessary that the danger of death arise from an intrinsic cause, such as a 
disease, or a wound, or old age, but it suffices even if the danger arises from an extrinsic cause, 
such as war, a surgical operation, an aeroplane journey, etc. The Sacred Penitentiary declared 
on March 18, 1912, and on May 29, 1915, that soldiers mobilized for war were to be considered 
in danger of death even though they were not to be sent into battle immediately. 


“How is the periculum mortis or danger of death to be understood?” was asked by a 
former bishop of Cincinnati, and the Holy Office referred him to “approved authors.” One of 
these authors tells us that danger of death exists, not only in a very serious sickness, but also 
when there is danger to life from an external cause, for instance, before a battle, upon setting 
forth on a perilous voyage, before a difficult childbirth, etc. In such a circumstance, then, our 
canon may be applied, and any priest, even though he has neither ordinary nor delegated 





2 Rev. Peter Scott, in Supplied jurisdiction & traditional priests, p. 1 

3 Bishop Bernard Tissier de Mallerais, in Supplied jurisdiction & traditional priests, p. 5 

4 Sess. XIV, de poeniten., chap. 7. “Verumtamen pie admodum, ne hac ipsa occasione aliquis pereat, in eadem Ecclesia 
Dei custoditum semper fuit, ut nulla sit reservatio in articulo mortis, atque ideo omnes sacerdotes quoslibet poenitentes a 
quibusvis peccatis et censuris absolvere possunt.” 
English from Dogmatic Canons and Decrees, pp. 103-04: “Nevertheless, for fear lest any may perish on this account, it 
has always been very piously observed in the said Church of God that there be no reservation at the point of death, and 
that therefore all priests may absolve all penitents whatsoever from every kind of sins and censures whatever.” 

5 Kelly, op. cit., pp. 91-92 (some citations omitted) 
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jurisdiction or permission, may validly and licitly absolve. The text goes still further by saying: 
even though an approved priest may be present. Hence any validly ordained priest, even though 
belonging to a heretical or schismatic sect, or apostatized or censured may, even in presence of 
an approved confessor, validly absolve any one in danger of death, and if we connect that clause 
with the present, he may also do so licitly. It is but just, however, to add another decision of the 
Holy Office, in answer to the question: “Whether it is permitted to demand absolution of a 
schismatic priest in danger of death if no Catholic priest is at hand,” as follows: Yes, provided 
no scandal is given to the faithful, no danger of perversion threatens the sick person, and, 
finally, provided that it may be reasonably presumed that the schismatic minister will absolve 
according to the rite of the Church. The validity is not affected, provided he pronounces the 
formula correctly, but the obligation here imposed should not be made light of.° 


These quotations imply that purely spiritual danger does not qualify as danger of death in the 
sense of canon 882, for if it were, it should have been mentioned. This view is confirmed by canon 
892, in which one can see the legislator's intention to distinguish between cases of urgent necessity, 
which includes spiritual dangers, and danger of death. From Augustine: 


Canon 892 § 2. Urgente necessitate, omnes confessarii obligatione tenentur ex caritate 
confessiones fidelium audiendi, et in mortis periculo omnes sacerdotes. 


... The legislator has foreseen a case which may occur, and in § 2 adds a new regulation: "In 
urgent cases all confessors and in case of danger of death, all priests, are obliged in charity to 
hear confessions." An urgent case is one in which no time is to be lost, for instance, in 
epidemics, war, and also, perhaps, when there is a great concursus populi that could not have 
been foreseen, or if those bound in justice to hear confessions are suddenly and lawfully 
prevented. In such cases the duty of hearing confessions obliges omnes confessarii, i.e., all 
priests who possess the necessary jurisdiction. License may be presumed. As to religious, 
consult can. 608. Where there is danger of death, charity compels all priests to offer their 
services.’ 


A longer article on jurisdiction by an SSPX priest admits that spiritual danger is not danger of 
death as comprehended by canon 882. It says: 


On the subject's part it is required to be in DANGER OF DEATH. Danger of death is not 
here to be understood as "danger of spiritual death," as some erroneously affirm. The law refers 
to a danger of physical death, the separation of body and soul. The reference to "spiritual death 
by sin" is in this matter totally gratuitous and misleading. "Danger of death" does not mean 
either that the person should be in his agony, which is no longer called periculum mortis but 
articulum mortis. It is enough for him to be in a true danger, in which one can reasonably 
assume that death may follow soon, or even that he may lose permanently the use of his reason, 
becoming incapacitated to make his confession.* 





6 Augustine, op. cit., vol. IV, pp. 287-88 (citations omitted) 
7 Augustine, op. cit., vol. IV, pp. 307-10 
8 Rev. Ramon Angles, The Validity of Confessions & Marriages in the chapels of the Society of St. Pius X, section 4.2 
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It is regrettable that the SSPX does not remove or amend its article that, according to Fr. Angles, 
presents a “totally gratuitous and misleading” idea of danger of death. This does not exactly inspire 
confidence in the SSPX.’ 

At this point there is good reason to believe that spiritual danger is not danger of death as 
comprehended by canon 882,'° which means that traditionalist priests cannot rely on this canon to 
supply them jurisdiction except in rare cases. Some other justification is needed for the vast majority 
of confessions that they would hear in a routine ministry. Thus we proceed to the next theory. 


2.2. Common error 


The first part of Canon 209 supplies jurisdiction in cases of common error. 


In errore communi aut in dubio positivo et probabili sive iuris sive facti, iurisdictionem supplet 
Ecclesia pro foro tum externo tum interno." 


In common error or in positive and probable doubt either of law or of fact, the Church supplies 
jurisdiction for both the external and internal forum. 





The supply of jurisdiction in common error existed before the 1917 Code, which kept the old 
law, and, by a notable omission, resolved a dispute on the necessity of a colored title.” Thus there is a 
wealth of reliable commentary that explains the meaning and purpose of this provision. 

Common error exists when many in a distinct place or community reasonably believe that a 
person is duly authorized to perform acts that require jurisdiction, when in fact he lacks such 
authorization. In such cases, the Church supplies the absent jurisdiction for the sake of the common 
good.” 

Given that laymen are not obliged to know the Church's laws,'* nor do most laymen actually 
know them," the common error need not be an explicit belief that a priest has jurisdiction; rather, it 





9 Fr. Angles article has been available on the m website at least since June 14, 2002: see 





10 This point is revisitedi in much greater depth in section 5, Objection 2. 

11 Augustine, op. cit., vol. II, p. 188 

12 O'Donnell, When Does The Church Supply Jurisdiction?, p. 500: “In connexion with 'common error' the new law has 
made a change, but only in the sense that common error by itself is now followed by the same consequences as used to 
result from ‘common error' combined with ‘coloured title.’ The expression itself means exactly what it meant before — a 
general misapprehension regarding the confessor's faculties.” cf. Miaskiewicz, op. cit., pp. 109-112 

13 cf. Miaskiewicz, op. cit., pp. 163-76; Merkelbach, Sum. Theol. Mor., III. 586 (8" ed.) 

14 St. Antoninus, cited by John Lane in The Question of Assistance at the Mass of a Priest Who Professes Communion With 

John Paul II as Pope: “For as long as the [Great Western] schism lasted each obedience had in its favour men who were 

very learned in scripture and Canon Law, and even very pious people, including some who — what is much more — were 

illustrious by the gift of miracles. Nonetheless the question could never be settled without leaving the minds of many 

still in doubt. Doubtless we must believe that, just as there are not several Catholic Churches, but only one, so there is 

only one Vicar of Christ who is its pastor. But if it should occur that, by a schism, several popes are elected at the same 

time, it does not seem necessary for salvation to believe that this or that one in particular is the true pope, but just in 

general whichever of them was canonically elected. The people are not obliged to know who was canonically elected, 

just as they are not obliged to know canon law; in this matter they may follow the judgment of their superiors and 

prelates.” (St. Antoninus, pars 3, tit. 22, cap. 2; emphasis added) 

Miaskiewicz, op. cit., p. 174: “...it is generally admitted that the faithful in considerable numbers are unaware of the 

necessity of special faculties on the part of the priest for the valid performance of different jurisdictional acts.” 
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suffices if the priest is thought to possess whatever authorization he needs for the functions he 
performs. For example, it would be sufficient to induce common error if a pastor were to announce 
from the pulpit that next week Fr. X will be substituting for him, because the people would naturally 
assume that the legal formalities to allow the substitute priest to perform his ministry would be taken 
care of. This holds true even if the people have no idea what those formalities are. Should it happen 
that through an oversight or any other cause unknown to the faithful, Fr. X is not granted jurisdiction, 
his jurisdictional acts would still be valid through supplied jurisdiction on account of common error. 

There is a controversy among canonists as to whether an error must actually become common 
before jurisdiction is supplied. The traditional view, which is by far the more probable, is that many of 
the faithful must actually make an erroneous judgment, so that if asked, they would answer that such a 
priest is the pastor, is able to hear confessions, or something else along these lines. Some modern 
authors have proposed that the community need not actually err, but that “common error already exists 
when a public fact is posited which of its very essence is capable of leading into error, not one or a few, 
but all persons indiscriminately.”’'® This is called interpretive error, or error de iure, because it is a legal 
theory whereby jurisdiction begins to be supplied before common error actually exists.” Miaskiewicz 
discusses this controversy at length and makes a strong argument in favor of the traditional view.'® 

The controversy over common error de facto and de iure may be left aside here because it is not 
relevant to the case of traditionalist priests. This is so because both schools of canonists require an 
error as to the fact that a person is duly authorized, meaning that he is acting within the normal 
channels of authority, having received ordinary or delegated jurisdiction in accordance with Church 
law. Since the vast majority of traditionalist priests make no such claim, but rather deny it, the faithful 
cannot reasonably believe that these priests have received jurisdiction through normal channels. Such a 
belief is also ruled out by their circumstances: the vast majority are independent of any bishop who 
claims ordinary jurisdiction, and carry on their ministry in other places than the established Catholic 
church buildings that the modernists took over. As none of this indicates an office or appointment 
through normal channels, the kind of common error in which jurisdiction would be supplied is not 
present. 

An appeal to common error is also self-contradictory. Traditionalist priests maintain that their 
jurisdiction is supplied a iure because of the emergency situation in the Church. If this is true, and is 
commonly believed in traditionalist circles, then there is no common error as to their jurisdictional 
competence. If the people commonly know the truth, common error is not present and thus cannot 
serve as the basis for supplied jurisdiction. An error implies the possibility of correction, after which 
the supply of jurisdiction would cease. So unless traditionalist priests hold that their jurisdiction 
depends on the continuation of false ideas about their status — which they would surely deny — they 
cannot claim jurisdiction on the basis of common error. Where there is no possibility of correction, 
there is no error. 

One could argue that common error exists as to whether the law supplies jurisdiction to 





Kelly, op. cit., p. 97: “[Canon 2252] directly obliges the penitent to have this recourse, without mentioning the obligation 
of the confessor in these circumstances. Is the confessor obliged to inform the penitent of this obligation? Per se it 
seems very probable that he is not ... Per accidens, however, it would seem that a confessor is obliged to inform the 
penitent of this obligation in most cases, for otherwise the penitent, at least if he is a layman, will never know of the 
obligation.” (bold emphasis added) 

16 Vidal, Jus Canonicum, II, n. 381, cited by Miaskiewicz, op. cit., p. 129 

17 As a point of interest, Canon 144.1 of the 1983 Code of Revolutionary Law supplies jurisdiction in common error de 
iure, but the present author regards that Code as worthless. 

18 cf. Miaskiewicz, op. cit., pp. 115-56; also Appendix A, no. 4 
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traditionalist priests in the present emergency, and that such an error is sufficient to guarantee that such 
jurisdiction is indeed supplied. This is wrong because the Church does not supply in common error on 
a matter of law. Rather, the suppletory principle comes into effect in such cases only when there is a 

positive and probable doubt of law, as stated in the second part of Canon 209. From Miaskiewicz: 


[I]t seems highly reasonable to conclude that the Church does not supply in common 
error about a clear and certain law. By way of illustration one may note the fact that the law 
clearly demands that a priest be duly authorized to hear confessions. Since this law is so clear, 
one could not term any common error concerning its existence as probable. Therefore the 
Church in all probability does not supply in cases of such common error. The Church supplies 
only in common error of fact, that is, in common error about the existence or the valid 
possession of a certain office or jurisdiction. Thus the common error must, first of all, be 
particularized, i.e., about a priest or bishop who is considered to possess some definite title of 
jurisdiction or to be legitimately exercising whatever jurisdictional title he might possess.”° 


The meaning and truth of this point is best shown by examples: 

1. “A competent confessor comes into a convent and hears the confession of religious women 
in the proper place. The sisters all regard him as a properly authorized confessor. His acts are valid 
because he has faculties.” And, in fact, in view of the consideration of him as confessor by the sisters, 
his acts would be valid even if he had no faculties. But, the moment he hears the confessions outside 
the proper place, he is arrogating to himself greater power than that of a mere confessor. For the Code 
requires the confessor of religious women to hear the confessions in a certain, legitimate place as a 
condition for validity. He is arrogating to himself a power that is over and above the powers of the 
office which he is correctly or erroneously supposed by the sisters to possess. 

“Now, since an error of fact on the part of the sisters in regard to the priest’s faculty to hear their 
confessions might easily arise, it is not hard to see that in the event of such error, the Church supplies. 
However, if the sisters were to conclude that the priest, as simple confessor, was capable of hearing 
validly their confessions outside the properly designated place, it seems the Church would not supply. 
For, in such a case is verified an error of law. And unless there be a positive, probable doubt about the 
priest's power to hear the confessions outside the legitimately designated place, confessions so heard 
will be invalid.” 

2. At Sunday Mass, with most of the parish in attendance, the pastor announces that he has 
some power that is actually denied him by ecclesiastical law. This could be the power to 
excommunicate, to grant indulgences or annulments, or any other power that parish priests do not 
possess. Most of the people believe him, so there is common error as to the priest's possession of the 
power that he has wrongly claimed. 

Because the error is on a matter of law, jurisdiction is not supplied. This is true even if the 
priest and the people are in good faith, and the act that exceeds the priest's power would promote the 
good of souls. Such considerations are not relevant in this case. 





19 cf. Miaskiewicz, op. cit., pp. 163-67 

20 Miaskiewicz, op. cit., p. 167 

21 The term faculties often serves as a synonym for jurisdiction, but it is particularly preferred as a name for specific 
powers that go beyond the usual jurisdiction for hearing confessions. Thus, for example, a priest's faculties might 
include the power to absolve from reserved sins, to hear the confessions of religious women, etc. 

22 Miaskiewicz, op. cit., pp. 26-27 
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3. A priest who resists the Vatican II revolution is elected pope by a handful of like-minded 
priests. The vast majority of Catholics think this election is absurd, but the new “pope” does manage to 
gather a few dozen followers who accept his claim. But the common error of this group in regarding 
their man as pope does not cause the papal jurisdiction to be supplied to him, because it rests upon an 
error of law that is not positive and probable. 


In summary, for common error to serve as a basis for supplied jurisdiction for traditionalist 
priests, they must be regarded as having received ordinary or delegated jurisdiction through normal 
channels, and they must exercise only the powers pertaining to their supposed office or appointment. 
Since traditionalist priests admit that they have no such office or appointment, they cannot receive 
jurisdiction on account of common error. Their jurisdictional claims will need to find some other basis. 


2.3. Positive and probable doubt of law or fact 


These grounds for supplied jurisdiction are also found in canon 209: 


In errore communi aut in dubio positivo et probabili sive iuris sive facti, iurisdictionem supplet 
Ecclesia pro foro tum externo tum interno. 


In common error or in positive and probable doubt either of law or of fact, the Church supplies 
jurisdiction for both the external and internal forum. 





For a doubt to be positive and probable, it must rest upon sufficient grounds to gain the assent 
of a prudent man. This means the doubt must have a firm objective basis. A doubt caused by personal 
ignorance, poor memory, light-mindedness, bad faith, or rashness would not be sufficient. In such 
cases the doubt is not about jurisdiction, but rather about the personal knowledge of the confessor, in 
which case the Church cannot be presumed to supply.” 

This part of canon 209 does not give a stand-alone basis for supplied jurisdiction, as are, for 
example, danger of death and common error. Rather, it provides for perfect safety in the use of 
jurisdiction that the priest probably possesses for one of the usual reasons, by supplying it in the 
unlikely event that it is lacking. Its purpose is to assist the priest by freeing him from anxieties and 
scruples and giving him “an authorized reflex principle by which to attain to practical certitude when 
confronted with doubts arising from the theoretical interpretation or the practical application of a 
law.” 

For this canon to supply jurisdiction to traditionalist priests, there must be a strong but not 
compelling argument that they possess jurisdiction for some other reason. Thus its relevance to the 
present inquiry is to show that an argument that the Church supplies jurisdiction to traditionalist priests 
need not be absolutely conclusive, but only sufficiently well-grounded to gain the assent of a prudent 
man. 


2.3.1. Description of positive and probable doubt 


Miaskiewicz provides some insight into the meaning of doubt and the requirements for it to be 
positive and probable: 





23 Miaskiewicz, op. cit., pp. 187-88 
24 Miaskiewicz, op. cit., p. 178 
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I. DOUBT 


Regarded subjectively, simply as a state of mind, the state of ignorance — implying, as it 
does, either the absence of all ideas (ignorance, simply), or the absence of assent to any 
judgment about a matter in question (doubt) — is intermediate between the assent to a true 
judgment and the assent to an erroneous one about the same matter. Doubt may be viewed in 
the strict sense of the philosopher or in its broader canonical acceptation. 

Philosophically, doubt is a state of mind in which the mind hesitates between two 
contradictory propositions and feels incapable of giving forthright assent to either of them. Any 
series of alternative propositions on the same subject may be enveloped in doubt at the same 
time; but, in strict parlance the doubt invests each proposition separately touching its 
affirmation and contradiction alike in non-committal fashion, that is to say, making allowance 
for each proposition to be or not to be true. It should be observed that doubt of itself signifies a 
purely internal psychological attitude, for to the mind alone does it belong to judge about facts. 
This action of the mind obviously has no influence on the facts themselves. Thus, a proposition 
or a theory, which is commonly regarded as doubtful, is simply one in regard to which sufficient 
evidence is as yet not available. In itself the proposition is true or false. However, if the doubt 
resides in a mind equipped with due knowledge, the doubt is called objective; if it resides in a 
mind lacking the knowledge which is its due, the doubt is termed merely subjective, i.e., in the 
sense that it has no foundation or basis whatever. 

Deliberate doubt always implies a judgment or judgments of the mind about the weight 
of the evidence for and against, together with the absence of any judgment about the main 
matter in question. Thus, the mind, when in a state of doubt in the strict philosophical sense, 
remains undecided. In this wise it is opposed: 1.) to certitude, or the adhesion of the mind to a 
truth without any prudent grounds for misgivings as to its truth; 2.) to opinion, which is a 
provisional assent of the mind to one of two contradictory judgments with more or less fear of 
error; and 3.) to mere suspicion, which signifies the assent of the mind to a judgment but with 
an exceedingly great fear of error. 

These few considerations suggest mention of the more important divisions of doubt. 
Thus, doubt may be positive or negative. To be positive, a doubt must be occasioned by the 
presence of evidence that is so evenly balanced as to render any decision impossible. A positive 
doubt, as Michiels rightly observes, by its very nature must be at least to some extent objective; 
for, if the reason for the doubt were purely subjective, there would be no question of the 
presence of anything but ignorance. Mere negative doubt exists when there are no grave 
reasons to claim the mind’s assent for or against a certain proposition. It is possible, then, that a 
doubt may be positive on one side, and negative on the other (positive-negative or negative- 
positive), that is, in cases where the evidence on one side only is available and does not of itself 
amount to absolute demonstration. 

Doubt may likewise be either a doubt of fact or a doubt of law. A doubt of law exists 
when there is no certainty about the existence, permanence, force, or comprehension of the law. 
A doubt of fact exists when, despite the full knowledge of the existence of the law and its 
theoretical comprehension and extension to a particular fact, one has not that same certainty as 
to the existence of that fact or of all the circumstances juridically required for the assumption of 
its existence. 
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But while the abstract logician sees in doubt a perfect equilibrium effected by the 
equality of antagonistic forces, moralists and canonists, knowing that it is impossible to measure 
in concrete instances the exact strength and import of motives of different orders or of an 
extreme complexity, enlarged the notion of positive doubt a trifle and made it synonymous with 
a serious-minded probability. Thus to St. Alphonsus, and in fact to all moralists and canonists, 
positive doubt and probable opinion are identical terms. 

Since the expressions of the Code are to be interpreted more after the manner of 
canonists and moralists than according to the definitions of formal logic, it is to be concluded 
that positive doubt is verified when the mind rests in suspense under the reciprocal pressure of 
serious motives, or also when it chooses an opinion in virtue of serious motives without having 
to search out whether the contradictory opinion is more, or less, or equally, probable. Negative 
doubt is verified when there is an absence of motives capable of provoking prudent assent. This 
state of mind, as Kelly well observes, differs from the state of ignorance only in so far as doubt 
implies at least that the question has been entertained by the intellect, whereas ignorance 
implies no such implication. To illustrate such a negative doubt, one may take a confessor who 
knows only that he has temporary faculties. He asks himself whether these faculties have 
expired. No argument presents itself to his mind whereby he can gain any probability of 
opinion on this point. In a word he is simply in a state of ignorance. Canon 209 expressly, 
though implicitly, states that the Church does not supply in cases of purely negative doubt. In 
such a case the validity of any jurisdictional acts depends upon the objective truth. But in 
regard to positive and probable doubt of law as well as of fact this canon can be used as a reflex 
principle to form a practically certain conscience. Thus the jurisdictional act is assuredly 
performed with the essentially necessary title. The validity is insured either in virtue of a title 
already possessed or because of the extraordinary supplying of the needed jurisdiction by the 
Church. 


II. POSITIVE AND PROBABLE 


Canon 209 is very specific in requiring that the doubt whether of law or of fact, in order 
to meet the stipulation required for the application of the suppletory principle, must be positive 
and probable. But, in precisely what sense is this requirement of positiveness and probability to 
be understood? It is clearly evident from the very nature of any opinion that it might be a false 
judgment, or the harboring of an erroneous view. It is also manifest that the lawmaker is 
entirely prepared for any such eventuality of error; otherwise it would seem quite pointless for 
him to express his readiness to supply whatever jurisdiction might be wanting in a given 
instance. Thus, then, undeniably, there is in canon 209 a definite indulgence shown by the 
lawmaker for the frailty of the human mind. Now, the question is: just how far is this spirit of 
indulgence intended to extend? When philosophers speak of a positive doubt, it is apparent that 
they speak of evidence, of ontological evidence which the mind grasps in its quest for a 
judgment about a certain question. When canonists speak of true probability, they are generally 
agreed that true probability requires serious motives plus a positive, conscientious judgment. 


[C]anonists have manifested their consciousness of the lawmaker's painstaking care in 
formulating canon 209. Thus, for example, Jombart thought that, by conjoining the adjectives 


positive and probable, the legislator wished to indicate emphatically that not any and every sort 
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of doubt would suffice, and thus wished to restrain, as if by a double barrier, those who would 
push too far the application of the suppletory principle by being satisfied with merely subjective 
conviction. According to Jombart, the cases in which the Church wishes to supply the needed 
jurisdiction always connote remedial intervention and therefore remain exceptional in their 
character as compared with and related to the cases of an ordinary character in which the 
Church is not called on to supply for any deficiency of jurisdiction. The legislator’s 
condescension should not be interpreted as providing the source or the occasion or any pretext 
for arbitrary usage or license in this regard. Trombetta in a similar vein regarded the joining of 
these two adjectives as an indication on the part of the lawgiver that he enacted this law with 
moral consciousness and concern. Oesterle observed that the positive doubt does not coincide 
with the probable doubt of which the Code here speaks. Thus it is that in this instance the Code 
explicitly speaks of a doubt that is positive and probable. Probable denotes something 
objective. It implies that certain grave reasons militate for the objective truth of an allegation 
and that these reasons are of such a solid character that they are worthy of the assent of prudent 
men. As has already been seen in the exposition of the philosophical concept of positive doubt, 
Michiels certainly shares the same belief that true probability, inasmuch as it is based upon a 
positive and probable doubt, must possess the element of objectivity as an integral part of its 
essence. Certainly, these are but a few examples of the post-Code canonists who persistently 
retain the old understanding of true probability; namely, by demanding that there always be 
verified a grave reason as the objective basis for true probability. One might mention that Blat, 
Raus, De Meester, and a whole host of others who share this same view, by reiterating time and 
again that a positive and probable doubt is one which is capable of gaining the assent of a 
prudent man. 

This concept of the objectivity of the serious motives required by canon 209 is brought 
to the fore even more clearly when one examines the writings of post-Code canonists in which 
they definitely oppose any and every attempt at extreme liberalism of interpretation. That a 
doubt, due to and caused by personal ignorance, poor memory, light-mindedness, bad faith, or 
rashness be adjudged juridically sufficient to fulfill the requirements of canon 209, is not a 
thesis that finds much backing. Merkelbach would deny such claims on the ground that in cases 
of this kind there really would be no doubt about jurisdiction, but rather about the personal 
knowledge of the confessor, in which case the Church can not be presumed to supply. Jombart, 
in a similar way, points out that such a conclusion assumes with entire gratuity that the Church 
allows favors to ignorance and its like. The expression of this same view is shared almost 
verbatim by Michiels, Kelly, Pruemmer, Noldin-Schmitt, Chelodi, and many others.” 


2.4. Right of Catholics to request the Sacraments from an excommunicate for any 
just cause 


This is based on Canon 2261, which states: 


Canon 2261 *° 
§ 1. Prohibetur excommunicatus licite Sacramenta et Sacramentalia conficere et ministrare, 
salvis exceptionibus quae sequuntur. 





25 Miaskiewicz, op. cit., pp. 178-82, 186-88 (citations omitted) 
26 Augustine, op. cit., vol. VIII, pp. 179-80; Peters, op. cit., p. 719 
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§ 2. Fideles, salvo praescripto § 3, possunt ex qualibet iusta causa ab excommunicato 
Sacramenta et Sacramentalia petere, maxime si alii ministri desint, et tunc excommunicatus 
requisitus potest eadem ministrare neque ulla tenetur obligatione causam a requirente 
percontandi. 


§ 3. Sed ab excommunicatis vitandis necnon ab aliis excommunicatis, postquam intercessit 
sententia condemnatoria aut declaratoria, fideles in solo mortis periculo possunt petere tum 
absolutionem sacramentalem ad normam can. 882, 2252, tum etiam, si alii desint ministri, 
cetera Sacramenta et Sacramentalia. 


§ 1. One excommunicated is prohibited from confecting and administering licitly the 
Sacraments and Sacramentals, except for the exceptions that follow. 


§ 2. The faithful, with due regard for the prescription of § 3, can for any just cause seek the 
Sacraments and Sacramentals from one excommunicated, especially if other ministers are 
lacking, and then the one who is excommunicate and approached can administer these and is 
under no obligation of inquiring the reasons from the one requesting. 


§ 3. But from a banned (vitandus) excommunicate and from others excommunicated after a 
condemnatory or declaratory sentence has come, only the faithful in danger of death can ask for 
sacramental absolution according to the norm of Canons 882 and 2252 and even, if other 
ministers are lacking, other Sacraments and Sacramentals. 


This canon has been proposed as evidence that traditionalist priests must have jurisdiction for 
hearing confessions, because if even an excommunicate may be approached for sacraments for any just 
cause, then surely traditionalist priests may likewise be approached. Such an argument has been well 
stated by John Lane: 


[I]n any case the Code permits us to approach priests who are excommunicates, if 
necessary. These are men whose mission has been definitely withdrawn, it would seem. 

It may be objected that the law has in view only those excommunicates who possessed a 
mission prior to their excommunication, so that our priests and bishops don't qualify. This is an 
unproved argument and would need to be proved before it could move us from complete 
security to any lesser position. In any case, either the mission of an excommunicate is supplied 
by the law, or it comes from a source other than the law. On the first alternative our position is 
secure — the mission is supplied by the law which authorises the faithful to approach suspended 
and excommunicated priests (not that we grant that our priests are under any censures). On the 
second alternative our opponents would be arguing that suspension and even excommunication 
does not constitute the withdrawal of the mission, which is a doubtful argument at best. One 
might argue that suspension is merely the suspension of the mission, however excommunication 
is a much more severe penalty.’ 


Mr. Lane is addressing the reception of sacraments in general, whereas the present study is 
concerned only with confession. Thus we will speak here of jurisdiction, not mission, as the thing that 
a priest must receive from the Church in order to exercise his ministry.” 





27 John Lane, Bellarmine Forums, False Shepards: Trad Clergy acting against Divine Law? thread 
28 It appears that the granting of jurisdiction always implies a mission from the Church, insofar as she sends the priest to 
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It is plausible that canon 2261 could itself grant jurisdiction to excommunicated priests who are 
approached by the faithful in keeping with its provisions, but this is neither taught nor mentioned by 
Cappello, Hyland, or Augustine” and thus seems to lack any support from approved authors. It is 
contradicted by Kelly, who does not include canon 2261 in his list of canons that grant powers of 
jurisdiction for hearing confessions. This list was carefully constructed to be all-inclusive, Kelly says: 


The list of powers given above constitutes a complete enumeration of all the faculties 
granted by the Code for use in the internal sacramental forum. Any other faculty which a 
confessor possesses is derived from some other source. Other faculties are acquired by virtue of 
the possession of an office to which local law or custom has attached some power, or by virtue 
of delegation from a superior.” 


The second possibility mentioned by Mr. Lane turns out to be correct: excommunication does 
not cause the loss of ecclesiastical office or jurisdiction. This is counter-intuitive, and perhaps even 
shocking, but it is true, as Cappello plainly teaches: 


151. 5° One excommunicated is forbidden the exercise of ecclesiastical offices or duties (can. 
2263). 

a) An office is taken here both in the strict and in the broad sense, i.e. for any duty 
whatsoever, that is legitimately exercised for a spiritual end, by the norm of can. 145, § 1. 

b) One who is simply excommunicated, of whom we speak, does not lose his 
ecclesiastical office or duty; he is only forbidden the exercise of it, as it is unfitting for 
ecclesiastical duties to be lawfully performed by one who is separated from the communion of 
the faithful. 

c) This prohibition is gravely binding per se; [but] sometimes per accidens” the guilt 
will be light or none at all. 

d) Acts that are performed, although illicit, nevertheless are valid.” 


The same doctrine is evident in this passage from Merkelbach: 
As none may be injured in his rights by the malice of another, thus it is licit, and 


sometimes obligatory, to request the sacraments from an evil minister, if there is a just cause, 
especially in the absence of another who can or will administer [them] (can. 2261, § 2). Any 





perform all acts in which he Jicitly exercises jurisdiction. This may be gathered from canon 109: “Those who are taken 
into the ecclesiastical hierarchy are not admitted thereto by the consent or call of the people or of the secular power; but 
they are constituted in the grades of the power of order by sacred ordination; into the supreme pontificate, by the divine 
law itself, upon the fulfillment of the conditions of legitimate election and of its acceptance; into the remaining grades 
of jurisdiction, by canonical mission.” Augustine says on this point: “The “missio canonica” is necessary for all who 
are inferior to the Pope. For as the Lord sent his Apostles, so in turn they sent others to exercise their spiritual power 
with authority, and without such credentials no one has authority in the Church. Formerly (up to the twelfth century) the 
missio canonica was believed to be included in ordination, but now that absolute ordination is possible, a distinct missio 
canonica, by which jurisdiction is conferred, is always required” (Augustine, op. cit., vol. II, p. 48). Cf. Appendix A, n. 16. 

29 Cappello, De Censuris; Hyland, Excommunication: Its Nature, Historical Development and Effects; Augustine, op. cit. 

30 Kelly, The Jurisdiction of the Confessor According to the Code of Canon Law, p. 87 

31 per accidens: i.e. given the circumstances 

32 Cappello, De Censuris, n. 151 (3" ed.) (translated from Latin; citations omitted) 
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reasonable cause is sufficient, even a light one, if there is question of a toleratus 
[excommunicated] minister who ex officio is bound to minister, as when a parishioner wishes to 
receive the sacraments according to Christian custom; if [there is question of] other ministers, a 
somewhat graver cause is required, ...*° 


To understand why an excommunicate can retain an ecclesiastical office, one must study the 
nature and effects of excommunication.** The Catholic Encyclopedia summarizes it as “forfeiture of all 
the privileges common to Christians,”* and gives the following explanation: 


[Excommunication] is not merely the severing of the outward bond which holds the individual 
to his place in the Church; it severs also the internal bond, and the sentence pronounced on earth 
is ratified in heaven. It is the spiritual sword, the heaviest penalty that the Church can inflict 
(citation omitted). Hence in the Bull “Exsurge Domine” (16 May, 1520) Leo X justly 
condemned Luther's twenty-third proposition according to which “excommunications are 
merely external punishments, nor do they deprive a man of the common spiritual prayers of the 
Church”. Pius VI also condemned (Auctorem Fidei, 18 Aug., 1794) the forty-sixth proposition 
of the Pseudo-Synod of Pistoia, which maintained that the effect of excommunication is only 
exterior because of its own nature it excludes only from exterior communion with the Church, 
as if, said the pope, excommunication were not a spiritual penalty binding in heaven and 
affecting souls. The aforesaid proposition was therefore condemned as false, pernicious, 
already reprobated in the twenty-third proposition of Luther, and, to say the least, erroneous. 
Undoubtedly the Church cannot (nor does it wish to) oppose any obstacle to the internal 
relations of the soul with God; she even implores God to give the grace of repentance to the 
excommunicated. The rites of the Church, nevertheless, are always the providential and regular 
channel through which Divine grace is conveyed to Christians; exclusion from such rites, 
especially from the sacraments, entails therefore regularly the privation of this grace, to whose 
sources the excommunicated person has no longer access.*° 


It seems that an excommunicated person can retain an ecclesiastical office because such an 
office is not a privilege common to Christians, but rather is unique to an individual. Also, it is clear 
that an excommunicated person is capable of having spiritual powers (e.g. Holy Orders) and spiritual 
duties (e.g. recitation of the Breviary), and that the Church is free to determine the consequences of 
excommunication as she sees fit. The Code of Canon Law makes the following determinations:*’ 


Canon 2264 
Actus iurisdictionis tam fori externi quam fori interni positus ab excommunicato est illicitus; et, 
si lata fuerit sententia condemnatoria vel declaratoria, etiam invalidus, salvo praescripto can. 





33 Merkelbach, Sum. Theol. Mor., Ill. 79. 4b. (8" ed.) (translated from Latin; citations omitted) 

34 See Appendix A, n. 1 for selections from Hyland's dissertation on excommunication. Also cf. Augustine's Commentary on 
the New Code of Canon Law, vol. VIII, pp. 163-93. Cappello's De Censuris is more detailed than these two sources. 

35 “Excommunication,” Catholic Encyclopedia, 1913, vol. V, p. 681. This article predates the Code of Canon Law, which 
made extensive changes to the law of excommunication, and thus is out of date on many points. 

36 “Excommunication,” Catholic Encyclopedia, 1913, vol. V, p. 679. 

37 Augustine, op. cit., vol. VIII, pp. 187, 192; Peters, op. cit., p. 720 (Peters' translation of si quod habeat in canon 2266 
has been corrected by the present author from “if he had one” to “if he should have one”. “Habeat” is present 
subjunctive and implies that the excommunicated person has not lost whatever dignity, office, etc. he may possess.) 
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2261, § 3; secus est validus, imo etiam licitus, si a fidelibus petitus sit ad normam mem. can. 
2261, § 2. 


Acts of jurisdiction, whether for the external forum or the internal forum, placed by one 
excommunicated are illicit; and if a condemnatory or declaratory sentence has been laid down, 
they are also invalid with due regard for the prescription of Canon 2261, § 3; otherwise, they are 
valid and, indeed, are even licit if they are sought by a member of the faithful according to the 
norm of the mentioned Canon 2261, § 2. 


Canon 2266 

Post sententiam condemnatoriam vel declaratoriam excommunicatus manet privatus fructibus 
dignitatis, officii, beneficii, pensionis, muneris, si quod habeat in Ecclesia; et vitandus ipsamet 
dignitate, officio, beneficio, pensione, munere. 


After a condemnatory or declaratory sentence, one excommunicated remains deprived of the 
fruits of dignity, office, benefice, pension, and duty if he should have one in the Church; and a 
banned (vitandus) [excommunicate is deprived] of the dignity, office, benefice, pension, and 
duty itself. 


These canons confirm Cappello's teaching that to incur an excommunication does not result in 
automatic loss of office, and that before a declaratory or condemnatory sentence, one who is 
excommunicated remains capable of the valid exercise of his jurisdiction. Merkelbach confirms this 
point as to ordinary jurisdiction and also mentions that excommunication does not cause the loss of 
delegated jurisdiction before a declaratory or condemnatory sentence.** 

What has thus far been said is sufficient to show that canon 2261 does not require the Church to 
supply jurisdiction to excommunicated priests from whom the faithful justly request the sacraments. 
Indeed it is very likely that the only priests to whom canon 2261, § 2 is meant to apply are those who 
already have ordinary or delegated jurisdiction by one of the usual titles. This makes sense because: 

1. The standard of “any just cause” to allow the licit exercise of jurisdiction is quite easy to satisfy. 
Cappello says that even a light cause, such as for peace of soul or to foster piety, is sufficient.” 
Augustine says that “any reason may be called just which promotes devotion or wards off 
temptations or is prompted by real convenience, for instance, if one does not like to call another 
minister.” But when there is question of confessing to a priest in good standing with doubtful 
jurisdiction (i.e., the priest probably lacks it), theologians require a grave necessity to make it 
licit, and jurisdiction is not supplied.*' It is not credible that the Church would be far more 
willing to supply jurisdiction to an excommunicate than to a priest in good standing, so it only 
makes sense that the excommunicated priests in canon 2261, § 2 already have jurisdiction. 


2. Authors who discuss canon 2261, § 2 do not mention the source of the jurisdiction that this law 
allows to be exercised licitly.” It only makes sense for them to omit this point if there is 
nothing special about it — that is, if jurisdiction must be conferred in one of the usual ways. 
This goes against the idea that canon 2261, § 2 could supply jurisdiction. 





38 Merkelbach, Sum. Theo. Moral., III. nn. 580, 583 (8" ed.), commenting on canons 873, 183, and 207 
39 Cappello, De Censuris, n. 148 (3 ed.) 

40 Augustine, op. cit., vol. VIII, p. 182 

41 cf. section 3.2.5 on doubtful jurisdiction 

42 This is true of Cappello, Merkelbach, and Hyland. 
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It now seems clear that traditionalist priests, excommunicated or not, have no credible claim to 
supplied jurisdiction on account of canon 2261. At least the presumption is strongly in favor of this 
view. It is the contrary view that must be established as truly probable before it can be followed.” 


2.5. Urgent necessity 


The nature and consequences of urgent necessity are discussed by approved authors. The 
following are some situations that are sufficiently urgent to justify an extraordinary course of action: 


e The need to satisfy the precept of annual confession 

e The opportunity to gain an important indulgence 

* Danger of great loss to the penitent, including loss of reputation were he not to publicly offer 
Mass or receive Communion as expected 

e Danger of violating the seal of Confession 

e The hardship of remaining in mortal sin for a long time if absolution is deferred 

e Danger of revealing an accomplice to one's sin 

e The presence of a large group of the faithful who need and expect to receive the sacraments 


The Code of Canon Law makes many exceptions to normal procedure for cases of urgent 
necessity.” Several of these grant favors to confessors,*° which shows that the legislator has taken 
thought to facilitate the hearing of Confessions in urgent necessity. But nowhere does the Code supply 
jurisdiction to all priests for hearing confessions in urgent necessity short of danger of death. The 
absence of such a provision shows that the lawgiver did not intend to supply jurisdiction in such 
circumstances by a provision of Canon law. 

This is not presented here as proof that supplied jurisdiction is never available in such cases, but 
only that canon law does not supply it. 

Canons 892 and 856 lend support to this conclusion. Canon 892 speaks of the duty to hear 
confessions: 


Canon 892 ” 


§ 1. Parochi aliique quibus cura animarum vi muneris est demandata, gravi iustitiae obligatione 
tenentur audiendi sive per se sive per alium confessiones fidelium sibi commissorum, quoties ii 
audiri rationabiliter petant. 


§ 2. Urgente necessitate, omnes confessarii obligatione tenentur ex caritate confessiones 
fidelium audiendi, et in mortis periculo omnes sacerdotes. 


§ 1. Pastors and others entrusted with the care of souls, by virtue of their office are strictly 





43 Probability in matters of law is discussed in section 4.2.2. 

44 cf. Miaskiewicz, op. cit., p. 298; Rev. Caspar Schieler, Theory and Practice of the Confessional, pp. 203-07, 304-05 

45 For instance, in canons 98.1, 138, 139.3, 338.3, 367.3, 382, 465, 607, 691.3, 734, 735, 738.1, 741, 766.4, 771, 806, 807, 
817, 822.4, 845.2, 848.2, and 851.2 

46 cf. Appendix A, no. 2 

47 Augustine, op. cit., vol. IV, pp. 307-09. The English version is not a strict translation, but it expresses the sense. 
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obliged in justice to hear the confessions of the faithful committed to their care as often as the 
latter reasonably demand to be heard. This obligation, which is personal, may be complied with 
through a substitute. 


§ 2. In urgent cases all confessors and in case of danger of death, all priests, are obliged in 
charity to hear confessions. 


The term confessors, as used in canon law, refers to priests who have jurisdiction for hearing 
confessions either by virtue of their office or by delegation from a competent superior.** Only 
confessors are said to have an obligation in charity to hear confessions in urgent cases. All priests are 
placed in a separate category as having this obligation on behalf of penitents in danger of death. But if 
jurisdiction for confessions were supplied to all priests in cases of urgent necessity, then charity would 
make the same demands of them as of approved confessors. One can only conclude that their lack of 
an obligation in charity shows that supplied jurisdiction is not granted to simple priests on account of 
urgent necessity. 

This is confirmed by Cappello: 


737. Obligation in charity. — 1. Canon 892, § 2 says well: “When necessity urges, all 
confessors are bound by the obligation in charity to hear the confessions of the faithful, and in 
danger of death all priests [are so bound].” 

Thus the obligation in charity of hearing confessions binds all priests, but in different 
ways. Confessors are always bound, i.e. both in danger of death, and outside it; priests who are 
not confessors, i.e. not approved, [are bound] only in danger of death, because only then can 
they absolve validly and licitly.” 


Canon 856 also implies that jurisdiction for confessions is not supplied on account of urgent necessity. 


Canon 856 *° 

Nemo quem conscientia peccati mortalis gravat, quantumcumque etiam se contritum existimet, 
sine praemissa sacramentali confessione ad sacram communionem accedat; quod si urgeat 
necessitas ac copia confessarii illi desit, actum perfectae contritionis prius eliciat. 


No one who is conscious of a mortal sin, no matter how sorry or contrite he may feel, is allowed 
to receive Holy Communion without having previously gone to confession. In case of urgent 
necessity, when no suitable confessor is at hand, such a one must make an act of perfect 


48 Kelly, op. cit., p. 151: “[T]he powers of absolving and the powers of dispensing in the internal sacramental forum which 
the Code grants to all confessors in certain circumstances, will be examined. In order to avail himself of these powers, it 
is necessary that the priest be possessed of ordinary or delegated jurisdiction to hear confessions, for only then is he to 
be considered a confessor. Therefore, if the priest has not an office to which the law has attached ordinary jurisdiction 
for the internal sacramental forum, it is necessary that he shall have received the faculty ad audiendas confessiones from 
his competent superior before he may validly avail himself of the following powers granted by the Code.” 

Cappello, De Sacramentis, Il-1. n. 580 (3" ed.): “Any confessor ... can absolve in these circumstances. Therefore it is 
necessary that the priest has already been approved for hearing confessions either by reason of [his] office, e.g. of parish 
priest, or otherwise, according to the general rules of approbation with regard to time, place, persons, etc.; or at least that 
he be reasonably regarded as such, so that the Church supplies on account of common error as provided by canon 209.” 
49 Cappello, De Sacramentis, II-1. n. 737. (3" ed.) (translated from Latin; citations omitted) 
50 Augustine, op. cit., vol. IV, pp. 232-33 
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contrition before approaching the Sacred Table. 


If all priests are able to absolve in urgent cases, then this canon should have mentioned that in 
urgent cases the penitent may confess to any priest, not only to a confessor. As stated above, a 
confessor is a priest with habitual jurisdiction for hearing confessions. Or if the law might omit this 
detail in the interest of brevity, one would expect to find it in approved commentaries. 

Augustine's brief commentary conspicuously omits to say that any priest may hear one's 
confession in urgent necessity: 


... Copia confessarii must be understood of any confessor with the necessary faculties who is 
not an accomplice of the penitent. Theologians say that the repugnance to, or impossibility of 
going to confession must be such as is not directly connected with the act itself. Urgent 
necessity of receiving Holy Communion exists when one has to fulfill the paschal obligation, 
and before contracting marriage.*! 


The more detailed commentaries on the availability of a confessor propose the same doctrine, 
which gives no support to the idea that jurisdiction is supplied on account of urgent necessity.” 


2.6. Conclusion on the Code of Canon Law 


It seems that there is no sound argument by which the Code itself can be said to supply 
jurisdiction to traditionalist priests for hearing confessions outside of danger of death. It has been 
shown that: 


e Danger of death does not include cases of purely spiritual danger, which are rightly classified as 
cases of urgent necessity. 

e Common error, in the sense required for supplied jurisdiction, is not present. 

¢ The just request of the faithful allows certain excommunicates to licitly employ the jurisdiction 
they already possess, but does not cause them to receive any new or broader jurisdiction. 

e The Code does not supply jurisdiction on account of urgent necessity. 


It follows that supplied jurisdiction for traditionalist priests, outside of danger of death, must 
have some other source than canon law. 


3. Alternative Modes of Ipso Iure Delegation 


As the Code of Canon Law does not supply jurisdiction to traditionalist priests outside of 
danger of death, some other basis is needed for jurisdiction to be supplied in everyday circumstances.' 
It seems that there are only two possibilities: tacit jurisdiction, and presumed jurisdiction. These will 
be considered in order. 





51 Augustine, op. cit., vol. IV, pp. 233 
52 cf. section 5, Objection 1 and Appendix A, n. 9 
1 That traditionalist priests could have ordinary or delegated ab homine jurisdiction was ruled out in section 1.4. 
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3.1. Tacit Jurisdiction 


3.1.1. Definition of tacit jurisdiction 


The following brief description is given by Augustine: 


What is tacit jurisdiction? It is one which an Ordinary or Superior knows to be 
exercised by his subjects, and to which he does not object, although he could easily do so. For 
instance, a bishop calls a missionary from another diocese to give a mission in a parish of his 
own territory. Thereby he was formerly supposed to have granted him the necessary faculties 
for hearing confession.” 


Augustine says that a grant of jurisdiction was formerly supposed in such a case, because it fails 


to meet the Code's new requirement that delegated jurisdiction be granted expressly.’ This is of little 
consequence to the present study, as the requirement for express delegation is merely of ecclesiastical 
law and thus may cease to bind for any serious reason.’ 


Tacit jurisdiction was common before the Code of Canon Law. More examples may help to 


clarify its meaning. These come from St. Alphonsus Liguori: 


(Some authors) say that parish priests on account of custom may confess to a priest who 
has the care of souls, or to an approved priest even of another diocese. And this apparently is 
not to be rejected, where indeed such a custom exists, because then there is the tacit consent of 
the Bishops. 


The doctors commonly teach that travelers, on account of custom, and the tacit consent 
of the Bishops, may be confessed by any approved [priest] in the place where they are found. 


He absolves validly, who hears confessions while the Ordinary — for example, a bishop 
or parish priest — is present or aware [of this] and says nothing against it. For [when in such 
cases the Ordinary] knows that [the priest] does not have jurisdiction from another source, he is 
presumed to grant it tacitly. For an interpretative and presumed faculty suffices, as long as the 
presumption is founded in signs indicating that consent is present, as in the proposed case. 
(Why a merely internal consent does not suffice. [citation omitted]) (as also, for example, if the 
parish priest, being absent, shall have signified in some other way his approval); but the 
supposition of future consent or confirmation, that he will be satisfied when he shall have 
learned of it, does not suffice; because future consent does not give jurisdiction for the present 
time, at which absolution is given.” 





RW 


Augustine, op. cit., vol. IV, p.277. However, Kelly and Cappello say that a bishop's calling a missionary does constitute 
an express grant of confessional jurisdiction even if it is not explicit mentioned. (Kelly, op. cit., p. 55; Cappello, De 
Sacramentis, II-1, n. 398. (3 ed.)) The present point is simply that a tacit grant is made by silent or implied consent. 
Canon 879, § 1 

cf. section 5, Objection 15 

St. Alphonsus Liguori, Theologia Moralis, V1. 565, 569-70. (pp. 34, 37-38 in cited edition; translated from Latin) 
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And one more example: 


Huelgas de Burgos. — The royal monastery of Las Huelgas de Burgos was founded by Alfonso 
VIII at the instance of his consort, Doña Leonor of England, about the year 1180, and, upon the 
completion of the work necessary for their installation the first nuns were brought to it, 
conformably with the wishes of its founders, from the monastery of Tulebras in Navarre. ... 

The characteristic peculiarity, however, which made this monastery famous was its 
abbess's exercise, for some centuries, of the vere nullius ecclesiastical jurisdiction, until, in 
1873, all exempt jurisdictions were abolished by the Bull "Quae diversa". The abbesses of 
Huelgas, in consequence of this privilege, issued faculties to hear confessions, to say Mass, and 
to preach; they nominated parish-priests, appointed chaplains, granted letters dimissory, took 
cognizance of first instance in all causes, ecclesiastical, criminal, and relating to benefices, 
imposed censures through their ecclesiastical judges, confirmed the abbesses of their subject 
houses, drew up constitutions, visited monasteries — in a word, they possessed a full 
ecclesiastical jurisdiction. Don Amancio Rodriguez, who has made a special study of Huelgas, 
assures us that there never was any pontifical Bull in which these rights were specifically 
granted; but there certainly was the tacit consent of the popes, without which the practical 
exercise of the jurisdiction would never have been possible under the eyes of the bishops of 
Burgos and the papal nuncio. Besides, not only the nuncio, but the Roman Curia confirmed the 
abbess's decisions on appeal and rejected appeals unduly made, in order that the abbess might 
deal with the cases as in first instance. The origin of this privilege, then, must be sought in the 
king's intervention in the affairs of the Church, in the protection accorded by the abbots of 
Citeaux and by the Roman pontiffs, and in the fact that several infantas were nuns in the 
monastery. ... 

Writers of moral theology usually treat of the extraordinary jurisdiction of the Abbess of 
Huelgas.° 


These quotations show that tacit jurisdiction, as the term is used by theologians, must be 
bestowed by some perceptible act of a competent superior. Even an inaction is sufficient, if it plainly 
manifests the superior's will to delegate jurisdiction to a certain priest for a certain purpose such as the 
hearing of confessions. If no such act has taken place, then tacit jurisdiction has not been granted, 
notwithstanding the superior's silence. What is necessary is not mere silence, but consent manifested 
implicitly. 


3.1.2. Tacit jurisdiction is not available in the present circumstances 


Given the definition and examples in the previous section, it is clear that traditionalist priests 
cannot receive tacit jurisdiction because (1) it has no foundation in the acts or omissions of a superior 
who would be the delegator, and (2) no custom exists by which supplied jurisdiction could be granted 
for hearing confessions in urgent cases short of danger of death. 

As to the possible tacit conferral of jurisdiction by a modern-day superior, there are two cases: 
traditionalist priests who recognize the Vatican II bishops and papal claimants, and those who do not. 
The first group is known to have long been denied jurisdiction by its would-be superiors, and many 
remain in that situation today. Recently Bergoglio has expressly granted confessional jurisdiction to the 





6 Huelgas de Burgos, Catholic Encyclopedia, vol. 7, pp. 512-13 
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SSPX.’ So there is no question of tacit jurisdiction for traditionalist priests who recognize the Vatican 
II hierarchy. 

The second group, the sedevacantists, have no superiors with ordinary jurisdiction. This means 
that nobody is present whose actions could be interpreted as granting them tacit jurisdiction. 

It appears that there is no pre-Vatican II custom by which supplied jurisdiction for confessions 
would be available to traditionalist priests. The very fact that they claim a most extraordinary situation 
as grounds for their supplied jurisdiction implies that it was never customary for jurisdiction to be 
supposed — and thus tacitly granted by the bishops' approval — for such cases as one meets in these 
times. The rarity of the situation prevented the establishment of a customary way of handling it. 


3.2. Presumed Jurisdiction 


Presumed jurisdiction is a suitable name for our second theory. It is based on the fundamentals 
of law and of the Church's power and purpose: 


1. All law must be reasonable and must promote the good of souls. St. Thomas defines law as an 
ordinance of reason for the common good, made by him who has care of the community, and 
promulgated. Because a human lawgiver cannot anticipate all possible contingencies, and 
because it is not practical for statutory law to provide for every eventuality, laws cease to bind 
when in the circumstances their observance would cause a notable harm. 

2. For the Church, the salvation of souls is the supreme law. Lesser ecclesiastical laws that 
conflict with this supreme law should be set aside. 

3. The mind of the Church is to provide extraordinary remedies for extraordinary dangers, to the 
extent this is possible. Supplied jurisdiction, which the Church is indeed able to provide, is just 
this kind of remedy. 


All these points are true and should not be controversial. It is the practical conclusion that is a 
point of contention. The argument in favor of presumed jurisdiction ends with this: 


4. Jurisdiction is extraordinarily supplied to traditionalist priests for the confessions of penitents 
not in danger of death, because this provides a great and much-needed help to the salvation of 
many souls. This can be presumed to follow from the nature and purpose of the Church. 


The following sections contain arguments for and against presumed jurisdiction for 
traditionalist priests. 


In Favor of Presumed Jurisdiction 


3.2.1. Sacramental Confession is of great importance to the good of souls. 


The mind of the Church as to the great value of Confession is apparent from canon 882, which 
supplies jurisdiction to all priests for penitents in danger of death. There are cases in which 





7 The difficult question of whether Bergoglio and company can grant jurisdiction is addressed in section 5, Objection 19. 
8 Summa Theologica, II-I. Q. 90, a. 4, p. 8 in cited edition 
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sacramental absolution makes the difference between heaven and hell.’ 

In the Sacrament of Penance, imperfect contrition is sufficient for the forgiveness of sins. 
Outside the sacrament, the penitent must have perfect contrition — that is, sorrow for having offended 
God, not merely for having deserved hell — which is a greater grace and is less common. Without 
Confession, some souls will be lost that would otherwise have been saved. 

Some Catholic authors of high repute have held that it is difficult to make an act of perfect 
contrition. For example, Bishop George Hay: 


For a repentance without the help of the sacraments sufficient to obtain the grace of 
justification includes a perfect contrition, founded on the love of God above all things; a favour 
so seldom granted to sinners, even in the Church itself, that the sacrament of Penance is 
appointed by Jesus Christ as the standing means of supplying our deficiency in that respect.'° 


If this is correct, then the Sacrament of Penance is all the more important to actually receive. 
There would be no sufficient reason for this sacrament to have been instituted if Catholics could get 
along quite well without it. If supplied jurisdiction is necessary to make the Sacrament of Penance 
available in these times, then the Church will supply it, even in an extraordinary manner. 


3.2.2. Very extraordinary measures are justified by the present crisis. 


As discussed in the introduction, the present crisis involves the worldwide absence of the 
Catholic hierarchy for practical purposes. A series of heretics have been almost universally recognized 
as popes and have revolutionized the Catholic religion, with very little resistance from the clergy. 

A crisis of this magnitude was unthinkable before it happened. Even after 45 years, nobody has 
developed an explanation that plainly preserves all of the Church's essential properties. The 
indefectibility of the teaching church is the greatest difficulty. 

If the Vatican II clergy must be rejected, or at least avoided, on account of heresy, rampant false 
doctrine, doubtful orders, invalid or impious sacramental rites, etc., then the whole world is left without 
approved confessors. This constitutes an urgent necessity that affects the common good. It is quite 
reasonable to study the mind of the Church as revealed in her doctrine and law, to determine what 
special provisions she would have made for such a crisis, and to avail ourselves of such provisions 
based on her implied consent. 

The Church's willingness to supply jurisdiction in order to safeguard the common good of the 
faithful, as opposed to the private good of individuals, is shown by her provision of supplied 
jurisdiction in common error (canon 209). Her willingness to supply jurisdiction in cases of urgent 
necessity appears from her broad provision of supplied jurisdiction in danger of death (canon 882). 
From this one can conclude that the Church would grant jurisdiction for hearing confessions to all 
priests in the present state of necessity affecting the whole community. What the Church would grant, it 
may be presumed that she supplies in an extraordinary manner. 


3.2.3. It's not reasonable for priests not to hear confessions. 


It would be absurd for faithful priests who have been trained and ordained to hear confessions, 
many of whom have years of experience doing so, to cease administering this sacrament. Are they 





9 cf. Schieler, Theory and Practice of the Confessional, p. 62 
10 Right Rev. George Hay, The Sincere Christian, vol. 2, p. 299 
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supposed to take secular jobs, after having labored for years to become educated for the priesthood, and 
at the very time when their ministry is urgently needed? This would be like saying that doctors should 
not work during a war in which the government that issued their medical licenses has been overthrown. 
Obviously the doctors do not need to wait for new medical licenses before treating the sick and 
wounded.'! Likewise, the mind of the Church is that priests should continue their ministry in this 
terrible crisis, this spiritual world war. 


Against Presumed Jurisdiction 


3.2.4. It seems that presumed jurisdiction is impossible. 
This, in brief, is the argument that presumed jurisdiction is impossible: 
1. All ecclesiastical jurisdiction is ordinary or is delegated by an ecclesiastical person. The 
Church is not an ecclesiastical person. 
2. All delegation, even that which is tacit, requires an external action by the delegator. 


Jurisdiction delegated a iure comes from: (1) the Roman Pontiff insofar as he has granted it in 
the common law; (2) any competent superior who has granted it by a particular law, either by 
statute or by custom.” 


4. Presumed jurisdiction is a paradox because it must be delegated, but there is no act of 
delegation upon which to base it. 


5. Further, it is impossible to demonstrate that presumed jurisdiction is really present, and thus it 
fails to satisfy the requirement that delegated jurisdiction be capable of public proof. 


Some of these points have already been addressed, especially in section 3.1 on tacit jurisdiction. 
The crux of the argument is that all delegation of power, without any exception, requires an external 
action by the delegator. Kearney explains this point: 


Chapter VI — The Subject of Delegation 


Delegation connotes a twofold person, the one who gives, the other who receives. It has 





11 This analogy is borrowed from Dr. Rama Coomaraswamy. 

12 Cappello provides a helpful example of customary delegation a iure: “The following enjoy ordinary jurisdiction: ...4° A 
parish priest in the proper sense. By a usage that prevails nearly everywhere (but in some places does not, as we know) 
the parish priest, unless the contrary is expressly enacted, is regarded as competent for his whole diocese, so that he 
enjoys ordinary jurisdiction over all his parishioners, delegated [jurisdiction] over all the faithful who confess in the 
diocese. 

“According to some, a twofold delegation is to be conceived in this case: one a iure, the other ab homine. The 
delegation a iure, by virtue of can. 881, with regard to those who confess in the parish and are not parishioners; the 
delegation ab homine or from the local Ordinary, with regard to penitents who are not parishioners, who confess outside 
the parish [but] inside the diocese. It is more truly said, that in the first case their power is delegated by the common law 
(a iure communi); in the other, it is delegated by particular law (a iure particulari) or by custom. Such a mode of 
concession, by the norm of can. 879, can be called express, because whatever this [concession] is customarily held to 
signify is expressed by word or writing; which truly suffices that the concession of jurisdiction be called express and to 
be so indeed.” — De Sacramentis, II-1. 384. (3 ed.) (translated from Latin) 
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already been suggested that power might accrue to the delegate from the law itself, without the 
apparent intervention of a delegator. But even in this case a delegator must be conceived, for 
the law which attributes power is ineffective in itself, unless behind the veil of legal 
terminology the legislator stands prepared to supply his authority. Delegation a iure is merely a 
legal fiction by which power, actually deriving from the legislator, is regarded as proceeding 
from common ecclesiastical law. Hence, in every act of delegation two ecclesiastical persons 
are involved. The person who gives of his power to another is the active subject of delegation; 
the person who receives, is the passive subject of delegation. They are so called since the 
relation between them is, philosophically that of agens to patiens. 


Article I— The Active Subject of Delegation 


The active subject of delegation is the delegator. When he delegates, he elicits a human 
act. Hence, all that is required by the law of nature that an act be truly human, is demanded for 
the validity of the act of delegation. Consequently, that ignorance which is termed antecedent, 
substantial error, absolute violence, and the like, vitiate the natural act by which power is 
committed to another. Grave fear does not naturally nullify the act, but by disposition of law an 
act placed under such fear unjustly inflicted, is rescindable at the will of the injured person. 
Moreover, an act of delegation, not invalid by reason of natural defects, may be rendered null by 
positive law. In this manner, since to delegate is to exercise jurisdiction, an act placed by an 
excommunicated person after the pronouncement of sentence, whether condemnatory or merely 
declaratory, is quite valueless. Similarly, a person suspended by condemnatory or declaratory 
sentence is incapable of delegating jurisdiction. In a word, the act by which delegation is 
conferred, must be valid both naturally and juridically.'* 


This is plain enough, but a brief commentary is appropriate. Delegated jurisdiction, by its very 
nature, must have a delegator. Usually the delegator is a person who has ordinary jurisdiction; in some 
cases it may be a delegate who is authorized to subdelegate his power. In the case of delegation a iure, 
power is delegated to indeterminate persons — that is, to all who shall be in the circumstances in which 
the delegation goes into effect — but this merely adds an intermediate step to the usual flow of power 
from delegator to delegate. The delegator is the competent ecclesiastical superior who promulgates the 
law or approves the custom by which jurisdiction is granted, and it is specifically his power, not some 
generic power of the Church, that comes to the recipient of power delegated a iure. As the pope is the 
legislator from whom the common law (i.e. law made for the Church at large; principally the Code of 
Canon Law) derives its force, all jurisdiction supplied by common law proceeds from the pope as 
delegator. 

The theory of presumed jurisdiction attempts to find delegated jurisdiction where no act of 
delegation has occurred, and thus violates the principles of delegation just explained. The most likely 
candidate to serve as the delegator of presumed jurisdiction is the mind of the Church, but there is good 
reason to hold that this is impossible. 

The mind of the Church is really only a figure of speech, used to signify the wisdom and 
benevolence that are perfect in Christ and are to be imitated and pursued by all the Church's pastors. 
The same figure of speech is often applied to secular ideas and groups — for example, “the mind of the 
married man,” “Has the Democratic party lost its mind?” But strictly speaking, such minds do not 





13 Kearney, The Principles of Delegation, pp. 75-76 
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exist; they are only metaphors for intellectual types and viewpoints. 

Besides, to grant jurisdiction requires an act of will, which is a separate faculty from mind. Of 
course one could speak of the will of the Church, but this is just another abstraction that cannot act 
except by the will of particular persons who hold positions of ecclesiastical authority. If a particular 
act has not been performed, no amount of certainty as to what a person or corporate body would have 
done can bring the act into existence. What's done is done, and this applies equally to what has been 
left undone. To speculate about what a person would do, or would wish to have done, cannot possibly 
produce an act by that person. 

In summary, the theory of presumed jurisdiction supposes an act without an actor, and this is 
unreasonable. 

A second argument may be adduced against the theory of presumed jurisdiction. Not only must 
every delegated power be granted by a specific ecclesiastical person, but every act of delegation must 
admit of public proof. This is according to natural law, because no one can reasonably demand that 
others recognize in him a delegated power to govern them unless the delegation can be proved. This 
dictate of reason is recognized by the Code of Canon Law: 


Canon 200, § 2: Ei, qui delegatum se asserit, incumbit onus probandae delegationis. 
He who claims to be delegated, bears the burden of proving the delegation." 


It seems that this ecclesiastical law cannot be set aside in urgent cases, because no 
circumstances can make it reasonable that one who asserts a delegation without proof should be held to 
possess delegated power until this is disproved. Such a presumption would be illogical and would 
make the faithful easy prey for wolves in sheep's clothing. In an urgent case one might well set aside 
the need to see the proof of delegation, but this does not affect the principle that the proof must exist.'° 

Insofar as presumed jurisdiction involves a delegation that cannot be proved, but rests upon the 
mere assertion that surely the Church would wish it, this theory offends against natural reason and 
cannot be regarded as possible. 


3.2.5. It is not taught, but is implicitly denied, by approved authors. 


If jurisdiction for confessions may be presumed by any priest in an urgent case short of danger 
of death, at least when no approved confessor is available and recourse to a superior is impossible or 
impractical, then this opinion should be found in Catholic books. In fact, one does not find it. Rather, 
one finds such an idea implicitly excluded by the usual treatment of various matters, as in the following 
examples. 





14 Augustine, op. cit., vol. VII, p. 165: “[A] corporation has a collective will, and is capable of rights and obligations quite 
different from the rights and obligations inherent in its members as private citizens or non-members. We need not 
stretch the imagination to comprehend a corporate will. It is the will of the community as expressed by its statutes and 
asserted by its lawful representatives.” (citations omitted; emphasis added) 

15 Augustine, op. cit., vol. II, p. 178 

16 And the traditionalist priests, who have carried on a routine ministry for decades, have had ample time to assemble the 
evidence of their delegation if any such evidence exists. In the present circumstances, to demand proof of any delegated 
power that they may claim is quite reasonable and is not unduly burdensome to anyone. 
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Course of action when no confessor is available 


As mentioned in section 2.5, canon 856 stipulates that an act of perfect contrition should take 
the place of confession when no confessor is available. This indicates that perfect contrition, not 
jurisdiction supplied to any priest, is the extraordinary remedy for such cases. 

St. Thomas's discussion of an unworthy confessor leads to the same conclusion: 


Obj. 5. ... Now confession, which was instituted for the sake of charity, would militate 
against charity, if a man were bound to confess to any particular priest: e.g. if the sinner know 
that his own priest is a heretic, or a man of evil influence, or weak and prone to the very sin that 
he wishes to confess to him, or reasonably suspected of breaking the seal of confession, or if the 
penitent has to confess a sin committed against his confessor. Therefore it seems that one need 
not always confess to one's own priest. 

I answer that, whoever is appointed a dispenser of this sacrament, must be such as to be 
able to command something to be done. Now a man is not competent to command another 
unless he have jurisdiction over him. Consequently it is essential to this sacrament, not only for 
the minister to be in orders, as in the case of the other sacraments, but also for him to have 
jurisdiction: wherefore he that has no jurisdiction cannot administer this sacrament any more 
than one who is not a priest. Therefore confession should be made not only to a priest, but to 
one's own priest; for since a priest does not absolve a man except by binding him to do 
something, he alone can absolve, who, by his command, can bind the penitent to do something. 

Reply Obj. 5. In those cases wherein the penitent has reason to fear some harm to 
himself or to the priest by reason of his confessing to him, he should have recourse to the higher 
authority, or ask permission of the priest himself to confess to another; and if he fails to obtain 
permission, the case is to be decided as for a man who has no priest at hand; so that he should 
rather choose a layman and confess to him.'’ Nor does he disobey the law of the Church by so 
doing, because the precepts of positive law do not extend beyond the intention of the lawgiver, 
which is the end of the precept, and in this case, is charity, according to the Apostle (1 Tim. i. 5). 
Nor is any slur cast on the priest, for he deserves to forfeit his privilege, for abusing the power 
intrusted to him.'* 


The law in St. Thomas's time required that the annual confession of precept be made to one's 
own parish priest, and it is this confession he has specifically in view. Nevertheless his words are 
apposite to the present question of whether supplied jurisdiction for hearing confessions may be 
presumed. St. Thomas says that if the confessor is unsuitable and the penitent fails to get permission to 
confess to another priest — that is, if faculties are not granted to the other priest”? — then the situation is 
the same as if no confessor were available. If the Church would supply jurisdiction to other priests in 
such cases, this was the place for St. Thomas to have mentioned it. 

St. Alphonsus Liguori takes up the same question and gives a similar answer: 


The wickedness or ignorance of one's own priest does not grant jurisdiction to another; 


17 Not sacramentally, of course, but as an aid to true repentance and satisfaction; cf. S.T., Suppl. q. 8, a. 2 

18 St. Thomas Aquinas, Summa Theologica, Suppl. q. 8, a. 4; pp. 161-63 in cited edition 

19 The word faculties is used here as comprehending both confessional jurisdiction itself and the right to hear the annual 
confession of precept. 
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and thus in such a case one must wait, or have recourse to a superior. But if [his] ignorance be 
so great, that a confession made to him would be invalid, or illicit, and there is not another 
[priest] of higher rank, or who has jurisdiction, (certain authors) teach that it is permitted to 
confess to another. The same is permitted when one cannot confess to his own [priest] without 
grave danger, (certain authors) teach, [one of whom] concedes the same, when one's own 
[priest] is unwilling, or cannot hear [one's confession], or unjustly denies the faculty of 
confessing to another, for example a parish priest to [his] concubine. But these opinions are 
commonly refuted by others. 

Although one's own [priest] may sin gravely, if he denies his [subjects] the faculty of 
going to another when he may be able to presume that they ask justly; yet if he refuses unjustly, 
it is regarded as more probable (probabilius) that they would be invalidly absolved by another, 
as teach (certain authors), although (other authors) say, not improbably, that [they would be 
absolved] validly, especially if they could not [confess] to their own priest without danger to 
salvation, reputation, and such like. (But see n. 564., at the words Ex concessione).”° 


This passage is difficult to follow. At the time it was written, the law required annual 
confession to one's own priest (i.e. one's own parish priest or bishop, or to the pope); yet this law had 
been nullified in practice by the universal custom of making the annual confession to any confessor. 
St. Alphonsus explains this in the place (n. 564, Ex concessione) to which the cited passage refers. 

The key point for the present study is that St. Alphonsus does not say that to be left without 
confession because one's confessor is unfit causes the Church to supply faculties to any other priest to 
hear one's confession. The contrary opinion was commonly refuted, and is not taught by more recent 
authors, so it cannot be regarded as probable. 

The second paragraph of this quotation, which could seem to favor the view that jurisdiction is 
supplied to any priest when one's confessor is unfit, should apparently be understood in this way: 
because of universal custom, the annual confession could be made to any confessor, even against the 
will of one's own pastor. There is no need for supplied jurisdiction to be involved. 

In summary, the teaching of St. Thomas Aquinas and of St. Alphonsus Liguori indicates that the 
lack of a suitable confessor does not allow the penitent to confess to any other priest. This implies that 
one cannot presume an extraordinary supply of jurisdiction on account of the lack of a confessor. 


Doubtful jurisdiction 


A second implicit denial of the theory of presumed jurisdiction is found in the common teaching 
on doubtful jurisdiction. Jurisdiction is doubtful if there are only weak arguments in favor of its 
existence, so that it is probably absent. Such jurisdiction may not be used except in cases of urgent 
necessity, and then only conditionally — that is, the priest would preface his absolution with the 
condition, “If I am able...”. This implies that urgent necessity is not a basis for supplied jurisdiction, 
for if it were, then in urgent cases jurisdiction would not be doubtful. 

Here are Kelly and Miaskiewicz on doubtful jurisdiction: 


All are agreed that in positive and probable doubt of law no cause whatsoever is required 
for the licit use of the supplied jurisdiction. But in positive and probable doubt of fact, some 
require at least a slight cause in order to absolve licitly in this circumstance. This is rightly 





20 St. Alphonsus Liguori, Theologia Moralis, VI. 568 (p. 36 in cited edition; translated from Latin; bold emphasis added) 
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denied, however, since the sacrament is not exposed to the danger of nullity, nor is the priest 
forcing the Church to supply jurisdiction against her will, for this concession is granted for the 
benefit of the priest as well as for the good of the faithful. At any rate, some slight cause will 
almost always be present, so that a priest with a positive doubt either of law or of fact need not 
hesitate to grant absolution in virtue of Canon 209. 

When the doubt is only negative, the Church will not supply jurisdiction if it is lacking, 
for such a doubt is equivalent to no doubt whatsoever. Therefore, a confessor would act illicitly 
in absolving with such a doubt, since he has no serious reason for thinking that he possesses 
jurisdiction and is exposing the sacrament to the danger of nullity. Of course the validity or 
invalidity of his absolution in this case will depend on the actual presence or absence of the 
doubtful jurisdiction. 

It is the opinion of many authors that it would be licit for a priest with a negative doubt 
regarding the possession of jurisdiction, to absolve conditionally when the penitent is in grave 
necessity, for although the Church will not supply jurisdiction if it is missing, yet if it happens 
to be present the absolution will be valid. The grave necessity in the case makes it licit, they 
argue, to expose the sacrament to the danger of nullity, for sacramenta propter homines.’ 


Because the Church expressly, though implicity, excludes negative doubt as a condition 
or as a possible occasion for the supplying of any jurisdiction which might be wanting, the 
validity of jurisdictional acts performed in such a doubt depends in each individual case upon 
the objective presence or absence of the necessary competence. And since the lack of any 
positive and probable reasons renders the validity of the action highly dubious, it is per se illicit 
for the priest to act on the basis of such a doubt. Unless there be grave necessity for the priest 
to use even such negative probability because of his inability to defer the ministration to the 
faithful and of their dire need of such ministration at the moment, the priest is definitely not to 
posit any jurisdictional acts in such situations. Canonists are generally agreed that the priest 
could, for example, conditionally absolve a penitent in merely negative doubt on the score that 
Christ has instituted the sacraments in token of his benevolent helpfulness to man. But they all 
demand a grave necessity for so doing. Such a necessity, according to St. Alphonsus, would be 
verified in the event that the obligation of yearly confession were binding, or the penitent were 
obliged to say Mass or receive Communion and could not postpone such actions without 
bringing disgrace upon himself, or a priest were obliged to say Mass in fulfillment of his duty. 
These causes other canonists have accepted up to this day. Cappello adds that a grave necessity, 
allowing the use of jurisdiction that is only negatively doubtful, would be verified if otherwise a 
penitent would lack absolution for a long time. Of course, whenever a priest acts on the basis of 
such a doubt, he is bound, ceteris paribus, to warn the penitent to go to confession as soon as 
possible to a confessor who certainly possesses jurisdiction.” 


The importance of these passages can hardly be overstated. They indicate that theologians have 
considered how a priest with doubtful jurisdiction should act in a grave necessity short of danger of 
death, and have concluded that he should absolve conditionally. His absolution will be valid if he has 
jurisdiction, invalid if he lacks it. The presence of an urgent necessity does not cause jurisdiction to be 
supplied. 





21 Kelly, op. cit., pp. 144-45 (citations omitted). “sacramenta propter homines” = the sacraments are for men 
22 Miaskiewicz, op. cit., p. 298 
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Thus a priest who is certain that he lacks jurisdiction should not absolve even conditionally, 
because there is not even a weak reason to think he may have jurisdiction. This could well be the 
situation of traditionalist priests, if the arguments in this study are accepted, for their jurisdictional 
claims have no basis in law or custom. But supposing that there is a weak reason in favor of their 
jurisdiction, such as the theory of presumed jurisdiction, still their jurisdiction is doubtful and can be 
used only conditionally and in urgent necessity. 


Jurisdiction cannot be presumed 


The following quotations deny that jurisdiction can be presumed. They would seem to rule out 
any possibility of presumed jurisdiction, unless exceptions can be made in extraordinary circumstances. 


The Church does not actually supply [jurisdiction] in all those cases in which she is able 
to supply, but only in those in which she expressly, or at least tacitly, has manifested her will to 


supply.” 


Therefore, one cannot prove that jurisdiction is actually supplied by showing that the Church is 
able to supply and that a just cause exists for her to do so. Yet this is exactly the argument in favor of 
presumed jurisdiction. Also, this passage implicitly confirms that the action of a delegator is required, 
because the Church cannot manifest her will to supply jurisdiction except by the action of her pastors. 

A passage previously quoted from St. Alphonsus Liguori denies that jurisdiction may be 
presumed: 


He absolves validly, who hears confessions while the Ordinary — for example, a bishop 
or parish priest — is present or aware [of this] and says nothing against it. For [when in such 
cases the Ordinary] knows that [the priest] does not have jurisdiction from another source, he is 
presumed to grant it tacitly. For an interpretative and presumed faculty suffices, as long as the 
presumption is founded in signs indicating that consent is present, as in the proposed case. 
(Why a merely internal consent does not suffice. [citation omitted]) (as also, for example, if the 
parish priest, being absent, shall have signified in some other way his approval); but the 
supposition of future consent or confirmation, that he will be satisfied when he shall have 
learned of it, does not suffice; because future consent does not give jurisdiction for the 
present time, at which absolution is given.” 


Note that St. Alphonsus wrote before the 1917 Code of Canon Law, when canon 879's 
requirement of an express grant of jurisdiction did not yet exist. Yet he clearly rules out the possibility 
of presumed jurisdiction where the presumption concerns the will of a known ecclesiastical superior — a 
case that seems more plausible than if the presumption concerns the mind of the Church. 

The same point is made by Kelly, writing after the Code: 


Delegated jurisdiction must be conceded either in writing or expressly by word, 
otherwise the delegation is invalid, and the subsequent absolutions of the supposedly delegated 
confessor are invalid, except in those cases in which the Church supplies the missing 





23 Cappello, De Sacramentis, Il-1. n. 487 (3" ed.); cited by Miaskiewicz, op. cit., p. 145 
24 St. Alphonsus Liguori, Theologia Moralis, V1. 570 (pp. 37-38 in cited edition; bold emphasis added) 
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jurisdiction. The word expressly used here has not the same meaning as the word explicitly. 
The canon” does not require an explicit formula of concession, but merely an expressed 
formula. Therefore, an implicit grant of jurisdiction suffices for the validity of absolution from 
sin; e.g., if the bishop sends a priest to give a mission at a certain place, implicitly this priest 
receives jurisdiction for hearing confessions in that place. 

When no petition for jurisdiction has been made, the presumed concession of 
faculties certainly does not suffice, for no delegation of jurisdiction has really taken place. 
When the petition for jurisdiction has been made, some are of the opinion that one who is 
morally certain that the bishop has received his petition and has sent an affirmative answer, 
although this mandate has not yet reached him, may validly absolve and in an urgent case even 
licitly. This opinion seems probable as long as the priest is morally certain that the delegation 
of jurisdiction has already been made.”° 


And likewise by Cappello: 


398. 6. Jurisdiction to hear confessions validly must be granted in writing or by words, and that 
expressly (can. 879, § 1). 

1° Thus is excluded a presumed grant, which does not really exist, and only would exist 
if it were requested. ... 

4° Some regard as sufficient, in an urgent case, jurisdiction presumed to be present; 
such as “if one is morally certain that the Bishop has received the written request for 
jurisdiction, and that an affirmative response has been given either to his administrator or by 
letters, he may, when circumstances are urgent, hear confessions before the letters are received 
or he who conveys the order returns.” 

This opinion, although some deny or doubt it, appears probable, as long as the two 
conditions are indeed present, namely that 1° he be morally certain that the Bishop has received 
the written request, and 2° he be morally certain that he has given an affirmative response. 

5° Confirmation (ratihabitio) of jurisdiction whether prudently presumed or even 
certain, after the confession has been made or heard, assuredly does not suffice. ... 

7° According to all [authors], one may not presume any condition upon which, in a 
particular case, depends the validity of an act or of confesssions.”’ 


Cappello's fifth point is of greatest importance. It says that even the certainty that the superior 
would grant jurisdiction if he could be asked does not suffice to grant jurisdiction. The same rule 
should a fortiori be applied in case one feels certain that the mind of the Church — which 1s, effectively, 
one's ideal conception of an ecclesiastical superior — would grant jurisdiction. 

Of course, one might object that these authors do not speak of what can be done in very 
extraordinary circumstances. Very well; who does speak of it? And if the theory of presumed 
jurisdiction may be admitted, would it not follow that all these authors failed to treat their subject 
adequately and accurately? 





25 i.e. canon 879, § 1 
26 Kelly, op. cit., pp. 54-55 (bold emphasis added) 
27 Cappello, De Sacramentis, II-1, 398. (3 ed.) (translated from Latin; citations omitted) 
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Explanations of historical situations 


The impossibility of presumed jurisdiction may be inferred from certain comments on historical 
situations. For example, this from Priimmer on absolution from venial sins: 


Necessity. By divine law, jurisdiction is necessary for valid absolution in the sacrament 
of penance. 

The Council of Trent declares: “Wherefore, since the nature and order of a judgment 
require this, that sentence be passed only on those subject (to that judicature), it has ever been 
firmly held in the Church of God, and this synod ratifies it as a thing most true, that the 
absolution which a priest pronounces upon one over whom he has not either an ordinary or a 
delegated jurisdiction ought to be of no weight whatever.” As the necessity of jurisdiction 
follows from the very nature of the sacramental judgment, (this necessity) appears to be of 
divine law and not of ecclesiastical law. Thus Boniface VIII says: “It cannot be introduced by 
any custom, that anyone should be able, without the permission of his superior, to choose for 
himself a confessor who could loose or bind him.” But that which cannot be introduced by any 
custom, is prohibited by divine or natural law. It follows that jurisdiction is also certainly 
necessary for sacramental absolution from venial sins or generally for giving every kind of 
sacramental absolution. If St. Thomas is cited as having taught the contrary, namely, that a 
simple priest can absolve from venial sins, this is to be explained either from this, that at 
that time there existed a general custom approved by the Supreme Pontiffs, by virtue of 
which jurisdiction for absolving from venial sins was conferred upon all priests, or that 
the Angelic Doctor spoke of extra-sacramental remission of venial sins. If indeed such 
general jurisdiction existed in the times of St. Thomas, nevertheless it was abolished by 
Innocent XI, 12 Feb. 1679, by the Decree “Cum ad aures”: “Bishops shall not permit that the 


confession of venial sins be made to a simple priest not approved by the bishop or the Ordinary. 
99 28 


The quotation from Boniface VIII, and Priimmer's comment on it, would seem to exclude the 
possibility of presumed jurisdiction. It may also be significant that no mention is made of presumed 
jurisdiction according to the mind of the Church as a theory by which all priests could have received 
jurisdiction to absolve from venial sins. 

Next, Cappello on probable jurisdiction before the Code of Canon Law: 


Indeed that the Church, in case of probable jurisdiction, would supply the hypothetical 
defect, was also certain in the old law, at least according to the most common opinion of the 
doctors, not indeed by express declaration of the Church, but only by the tacit manifestation of 
her will. Now the doctrine on this matter is most certain, from the express declaration of the 
legislator.” 


This passage says nothing about presumed jurisdiction, although if it existed, it might 





28 Priimmer, Manuale Theologiae Moralis, III. 408. (10" ed.) (translated from Latin; bold emphasis added). Cappello (De 
Sacramentis, II-1. n. 360 (3" ed.)) says it is controverted whether all priests have jurisdiction to absolve from venial sins, 
even after the decree of Innocent XI, citing St. Alphonsus (VI. 543.) that the opinion in favor of validity is most common 
(communissimam), and that against only sufficiently probable (satis probabilem). All this is beside the present point. 

29 Cappello, De Sacramentis, I. n. 31. (6" ed.) (translated from Latin) 
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reasonably have been mentioned as a possible explanation for supplied jurisdiction in cases of probable 
doubt before the Code. This does not prove much, because the argument from silence is weak, and 
because there was little need for jurisdiction to be presumed when lawful pastors were present and 
could grant it either expressly or tacitly. Still, this is an example of presumed jurisdiction not appearing 
where one might expect to find it mentioned if it were possible. The more such examples one finds, the 
more unlikely the theory of presumed jurisdiction becomes. 


3.2.6. The resulting ministry will be limited and inadequate, or limitless and unsafe. 


If jurisdiction is only supplied when the penitent's need for confession is gravely urgent, as in 
the cases mentioned as justifying the use of doubtful jurisdiction, then a traditionalist priest cannot 
routinely hear the confessions of all the faithful. He can only hear each penitent at long intervals of 
time” and on certain special occasions. As the state of mortal sin is not a sufficiently grave necessity 
per se, it follows that the priest's sacramental ministry would be so limited as to make it of little 
practical help to souls. 

For a priest to routinely hear all confessions on account of urgent necessity, the degree of 
urgency must either be reduced to practically nothing, or taken as a necessity affecting the whole 
community and providing its favors even to individuals who don't need them. Either way, it is quite a 
stretch to say that jurisdiction is supplied for confessions of devotion (in which no new mortal sins are 
confessed) on account of urgent necessity. Such confessions are good and helpful, but they are not 
strictly necessary and they certainly aren't urgent. 

One could propose a third view, that jurisdiction is only supplied for confessions in which a new 
mortal sin is confessed. But if a priest were known to follow this view, then to make one's confession 
to him in view of others would be to declare oneself guilty of mortal sin, which could injure one's 
reputation. To avoid this danger, the priest would need to be approached privately for confession, or in 
a chapel environment, all or at least many would need to pass through the confessional whether or not 
they have a confession to make. Under these conditions the priest could hear many confessions in a 
typical community of seculars, supposing mortal sins to be rather common, but care would have to be 
taken to avoid harming reputations, and the virtuous would rarely be able to make a sacramental 
confession. This view seems contrived and impractical, and has probably never been put into practice. 

Leaving these questions aside, there is a serious problem with any theory that allows 
jurisdiction to be presumed to routinely hear confessions, whether of all sins or only of mortal sins: it 
would create a spiritual danger by removing all safeguards against unfit priests. 


Limitless Jurisdiction and the Common Good 


The Church normally requires that priests be educated, ordained, granted jurisdiction, and 
supervised by lawful authority — that is, by bishops and religious superiors who have ordinary 
jurisdiction for the external forum. A vocation to the priesthood includes being called to the ministry 
by lawful authority.’ At each stage of progress toward the position of confessor, a man must 
demonstrate his intellectual and moral fitness, and even with the usual safeguards it is difficult to 





30 This argument loses its force if these “long” intervals may actually be rather short, as some authors may hold — cf. 
section 4.2.4. 

31 Brothers of the Christian Schools, Catechism Lessons on Vocation, p. 45: “... And it is by means of these secondary 
causes that man ascertains his vocation, or the state in which God wishes him to serve Him. For example, besides the 
absence of impediments, the secondary causes, or conditions, for a vocation to the secular priesthood, or the religious 
life, are: a right intention, fitness of nature and grace, and acceptance by a lawful superior.” (emphasis added) 
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ensure that all priests will worthily exercise their ministry. 

One may well ask, can it really serve the common good for priests who lack the Church's 
approval and active oversight to routinely hear confessions? If it can, then why has the Church been so 
cautious in granting jurisdiction in normal times when bishops and popes are actively governing the 
lower clergy? She has been cautious because of the difficulty and grave responsibility involved in 
hearing confessions. As the Church's strict jurisdictional laws serve the common good, so any theory 
that supplies jurisdiction too broadly would imperil the common good by causing lawlessness and 
spiritual danger, and for this reason must be rejected.” 

In the confessional, the priest stands in the place of God in order to judge and direct souls in the 
strictest privacy. Spiritual writers speak very strongly of the duty to obey one's confessor even against 
one's own judgment, taking his advice as expressing the will of God.” To become fit to hear 
confessions requires a considerable amount of virtue and of knowledge of moral theology, without 
which the priest can do great harm. In light of these facts, it is plain that any theory that would allow 
men to become confessors without any real scrutiny presents a grave danger to souls. 

Another problem is that routinely supplied jurisdiction on account of common necessity could 
not logically be limited to the hearing of confessions. If the state of necessity is constant and 
widespread, and need not be truly urgent in each particular instance of priestly ministry, then the only 
limits on supplied jurisdiction are the supposed good of souls and whichever laws a priest may regard 
as binding even in a state of emergency. That is to say, supplied jurisdiction for traditionalist priests 
will be practically unlimited. But such broad jurisdiction is just what the Church does not grant to all 
her priests, out of concern for the good order of the Church and the good of souls. 

If jurisdiction may be extended to everything that promotes the good of souls, what will follow? 
In the judgment of many, it follows that traditionalist priests should set up public chapels and attempt to 
perform all the duties of a parish priest, insofar as they are able. Why should they not also obtain 
episcopal consecration if possible? Why not judge marriage cases? Why not found seminaries and 
ordain priests? All of this would seem to promote the common good by providing the Church's usual 
ministry of the sacraments. 

There is a contradiction here: the good of souls is being cited to justify a practice that the 
Church has avoided for the good of souls. Since the Church prudently limits her jurisdictional grants 
when the hierarchy is present to oversee and discipline the clergy, surely it would be imprudent and 
dangerous for every priest to assume whatever jurisdiction he thinks is good for souls when 
authoritative oversight is absent. 

One might object that emergency priests will not claim any office, so they will not attempt to 
exercise any authority aside from what is implied in their emergency functions. This does not 
correspond to reality, because the vast majority of laymen cannot be stopped from treating the 
traditionalist priests as if they were pastors. The spiritual distress caused by the Vatican II revolution 
leads many people to be fanatically attached to whichever traditionalist priests and organizations they 
happen to find to give them the sacraments. This attitude makes people vulnerable to downright cult 
behavior and to spiritual and temporal harm at the hands of unfit or malicious shepherds, such as would 
have been disciplined, or would never have become priests, in normal times. Many laymen are simply 
not equipped to distinguish a worthy priest from one who is dangerously unfit. 

The provisions for supplied jurisdiction in the Code of Canon Law would hardly ever make a 





32 Miaskiewicz explains and defends this view in his description of jurisdiction in general and in his argument against the 
interpretive theory of common error. Cf. Appendix A, no. 4. 
33 cf. Appendix A, no. 5 
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man a routine minister of the Sacrament of Penance — much less the pastor of a public church — whose 
only claim to jurisdiction is that it is supplied. Danger of death doesn't do it, because the jurisdiction 
supplied is only for confession, and in the rare cases that danger of death affects the whole community 
for a long time, authorized priests are usually available. Common error doesn't do it, because 
jurisdiction is supplied only to those who are regarded as having ordinary or delegated jurisdiction, and 
only for the lawful functions of their supposed office or delegation. It is truly unheard-of for all priests 
to be allowed to set up their own public ministries, and to routinely hear confessions of any person in 
any place, without the approval of lawful ecclesiastical authority. The whole arrangement bears a 
strong resemblance to the Protestant sects. 


3.2.7. There is no satisfactory rule for when and by whom jurisdiction could be 
presumed. 


There are two plausible views of the kind of lack of confessors that could allow any priest to 
presume that jurisdiction for hearing confessions is extraordinarily supplied to him: 


a. Jurisdiction is supplied when confessors are scarce. 


According to this view, jurisdiction is supplied when the availability of approved confessors is 
clearly inadequate for the needs of the faithful. This seems reasonable because the total absence of 
confessors might often be hard to verify, and the presence of one or two approved confessors as 
opposed to none would often have little impact on the degree of necessity present. Cases might also 
arise in which an approved confessor is present, but morally unavailable (i.e. to be avoided) because of 
his evident lack of fitness for his duties, and this view would allow other priests to presume that 
jurisdiction is supplied to them in such cases. 

The problems with this view are that it would supply jurisdiction rather freely in normal times, 
and that it would make supplied jurisdiction available whenever someone believes that the approved 
confessors are unfit. This would be likely to undermine the laws and the acts of superiors by which 
jurisdiction is ordinarily granted and revoked. It would allow any priest to set up as a confessor by 
merely claiming that he is meeting a need or that the approved clergy are no good. Human nature 
being what it is, the likely result is that priests would claim an autonomy similar to that of Protestant 
ministers, and nobody could deny them the right to presume that jurisdiction is supplied. 

This may seem exaggerated, but it is grounded in principle. If the mind of the Church is to 
supply jurisdiction in urgent cases on the strength of a fundamental principle, even in contravention of 
statutory law, then no act of human ecclesiastical authority can rise high enough to overrule or disable 
this supply of jurisdiction even in a particular case. Any new law or command, even from the Roman 
Pontiff, could be set aside on the basis that nobody has the right to legislate or to give orders against the 
principles of law or the good of souls.** This is precisely the position of the SSPX and recognize-and- 
resisters, the largest contingent of traditionalist priests, who claim that the Church supplies whatever 





34 The case would be parallel to that of a bishop in relation to common law, which Kelly thus describes: “No superior, 
therefore, other than the Roman Pontiff can validly or licitly deny a priest the right to use any power conceded to him by 
common law provided the circumstances required by the law are present. Therefore if a superior, other than the Roman 
Pontiff, attempts to limit these powers granted by the Code, he acts illicitly and his limitation may be ignored. For 
example, if a bishop should prohibit his priests from absolving from a certain censure even in danger of death, the 
bishop would act illicitly, and any priest could validly and licitly absolve from the censure in danger of death, contrary to 
the prohibition of the bishop.” (op. cit., p. 86) 
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the Roman Pontiff unjustly denies — they, of course, being the judges of what is just or unjust. 
b. Jurisdiction is only supplied when there are zero approved confessors. 


One could narrow the bounds of presumed jurisdiction for confessions by saying that it is 
supplied only when there are zero approved confessors available in a particular locality. In favor of this 
position, it would generally rule out such presumed jurisdiction in normal times. Against it, one might 
say it is arbitrary and impractical to require the complete absence of approved confessors before 
jurisdiction is supplied. Arbitrary, because the presence of one or two approved confessors would often 
have little impact on the degree of urgency experienced by the community, which is supposedly the 
reason why jurisdiction is supplied. Impractical, because it might often be impossible to know how 
many approved confessors are available at any given time and place. 


In the present crisis, neither of these views would do anything to mitigate the problems 
discussed in the previous section: that there is no requirement for a truly urgent necessity affecting each 
penitent, and that jurisdiction would be supplied far too broadly to serve the good of souls. 

Moreover, if jurisdiction were supplied without any written law and without any delegator who 
is actually present, as would be the case if jurisdiction were presumed, then no human authority would 
be available to limit the supply of jurisdiction to this or that priest, or to the first such-and-such number 
of priests who are adequate to meet the local need. There would be no way to assign such authority to 
any particular person. Thus one would be forced to assume that jurisdiction is supplied to all priests 
who are willing to receive it, even if they are more than adequate to the local need. 

As a practical matter, traditionalist priests consider that the worldwide state of urgency created 
by the Vatican II revolution involves a sufficiently urgent need in every locality to cause jurisdiction to 
be supplied always and everywhere. They regard the number of traditionalist priests already present in 
a place as irrelevant to the presence or absence of their own supplied jurisdiction. Any theory of 
presumed jurisdiction that would validate their customary practice would need to justify the conclusion 
that nowadays jurisdiction is supplied at all times and in all places. Again, this is difficult to do without 
asserting a principle that would supply jurisdiction so freely even in normal times as to effectively 
neutralize the Church's jurisdictional laws. 


3.2.8. Sins can be forgiven outside of Confession 


It is true that the Sacrament of Penance is of great value, but this fact has little bearing on 
whether jurisdiction is supplied in any particular case. To determine that, one must consult the law and 
practice of the Church and the opinions of theologians and canonists. 

It should not be supposed that sins cannot be forgiven, or can be forgiven only with great 
difficulty, outside of the Sacrament of Penance. The Church teaches that an act of perfect contrition 
obtains the forgiveness of all mortal sins, and she encourages Catholics to make such acts frequently. 
The phrase “perfect contrition” may sound like a practical impossibility, something that only great 
saints could have, but this is not the true sense of the words. Perfect refers to the type of contrition, not 
its intensity; it is sorrow for sin based on the love of God for His own sake. It is common for ordinary 
virtuous Catholics to have this love and thus to have perfect contrition. 

The following quotations explain these points in more detail. 
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As the specific difference between various virtues lies in the formal motive inspiring 
them, it is necessary to search for the motive of perfect contrition in order to obtain a real 
definition. All theologians agree in teaching that contrition is perfect when inspired by charity, 
that is, a perfect love of God (contritio caritate perfecta). We love God perfectly when we love 
Him as the supreme good for His own sake and above all else. "Caritas est amor Dei propter se 
super omnia." To understand this definition we must know wherein the essence of charity (as 
an act, not as a habit) consists. 

A) We can love God either as He is in Himself, for His own sake, on account of His own 
goodness (summum bonum in se), or because He is good to us (summum bonum nobis). If we 
love Him for His own sake, we have what is called the love of benevolence or friendship (amor 
benevolentiae s. amicitiae). If we love Him because He is good to us, we have the so-called 
amor concupiscentiae. 

a) This difference of motive gives rise to a difference of quality in the act of charity 
underlying contrition. But there are also differences of degree within each species. Both the 
amor benevolentiae and the amor concupiscentiae admit of degrees. Perfect charity is the love 
of God as the supreme good for His own sake (propter se). 

b) To avoid misunderstanding it will be well to add an explanation. Perfect charity, like 
friendship, though it loves its object primarily for that object's sake, takes pleasure in the act. 
Fenelon's view that perfect charity must be absolutely disinterested (amour désinteressé) was 
condemned by the Church. Personal pleasure and self-interest, however, must remain strictly 
subordinate to the interest of God. The devout Catholic finds greater pleasure in contemplating 
the divine perfections and enhancing the divine glory, than in the joy which his own soul 
derives from that contemplation. 

B) What does it mean to love God above all else (super omnia)? 

To love God above all else does not mean to love Him with all the ardor of which the 
heart is capable. Such affection is beyond the power of the human will. The very notion of an 
absolute maximum of finite love involves a contradiction. Even relatively speaking, no matter 
how ardently one loves, a higher degree of affection is always conceivable, and hence the 
relatively highest degree of intensity would have to be sought for in the greatest effort of the 
will (totus conatus possibilis), which is possible with the grace of God, but nowhere demanded 
by Revelation. All that is demanded is that our love of God be supreme or sovereign in 
estimation, or appreciatively; in other words, that we love God with both intellect and will so as 
to prefer nothing else to Him. A mother may love her child more ardently than she loves God, 
yet her charity will be perfect if she is ready to give up her darling rather than see him commit a 
mortal sin. 

c) When contrition is inspired by a perfect love of God it is called perfect. Perfect 
contrition, therefore, may be defined as sorrow for sin inspired by a perfect love of God. 

What theologians term a preliminary stage of perfect contrition is the so-called love of 
gratitude (amor gratitudinis), which is quite often identical with perfect contrition or at least 
naturally develops into it.” 


Perfect contrition restores the sinner to grace at once, even before he has approached the 
Sacrament of Penance, though the desire of receiving the Sacrament is necessary; it removes the 
eternal punishment and in part the temporal punishment. ... Perfect contrition arises from love 





35 Pohle, The Sacraments: Penance, pp. 135-38 (citations omitted) 
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and is in its essence nothing but an act of love. Now perfect love unites us to God, so that we 
live in Him and He in us. This perfect union with God overcomes all separation from Him 
which arose through sin. 

Such, then, is the effect of perfect contrition, however poor and weak it may be, for in 
spite of this it is a sorrow which is inspired and informed by perfect love. Nor does a greater or 
less degree change the species; the Council of Trent is positive in its declaration that perfect 
contrition reconciles us to God, and assigns no limit which must be attained before producing 
this effect. Such, too, is the unanimous teaching of St. Thomas, St. Alphonsus, and the other 
great theologians. 

The sinner is restored to grace by perfect contrition without the Sacrament only when he 
has the intention of receiving it, for the actual, or at least intentional, reception of the Sacrament 
is the one single means ordained by Christ for the removal of mortal sin. This intention is 
included in the act of perfect contrition, as the Council of Trent goes on to teach; hence all 
theologians hold that the implicit desire (votum implicitum) is sufficient, for whoever has true 
contrition has the wish to fulfill all the commands of God, and hence the command of Christ 
enjoining the confession of sin. Perfect contrition is an act of perfect love, and this urges man 
to fulfill the commands of God in accordance with Christ's words: "He who loves Me will keep 
My word." Hence it may happen that a sinner is justified by an act of perfect contrition without 
any actual confession; it is sufficient that he does not exclude the purpose of confessing his sin. 

The resolution to confess the sin does not include the resolution to confess it as soon as 
possible (quam primum). It is enough to confess when a precept of God or of the Church 
urges.’ 


Since perfect contrition is so pleasing to God and so helpful to those sinners especially 
who have fallen seriously, the pastor of souls should seize every opportunity of instructing the 
faithful and urging them to elicit such acts frequently, especially when they are in danger of 
death and have no opportunity of approaching the Sacrament of Penance.” 


Penitents frequently make acts of perfect contrition, or are already in the state of grace.** 


[I]t is manifest that charity exceeds the natural power of the will. Therefore, unless there 
were superadded to the natural power of the will some faculty by which the will is inclined to 
the act of love, the act of love or charity would be more imperfect than natural acts and than acts 
of the other virtues, and the act of love would not be easy and delightful. But this is clearly 
false: because no virtue has such a strong inclination to its own act as charity and no virtue 
operates with such great delight. Whence it is most necessary that for the act of charity there 
exist in us some habitual power inclining itself to the act of charity and causing it to operate 
promptly and with delight.*° 


The commandment to love God does not impose on the faithful an unbearable burden, 
but rather a yoke which is sweet and a burden which is light. The faithful, who are God-fearing 


36 Schieler, Theory and Practice of the Confessional, pp. 81-83 (citations omitted) 

37 Schieler, Theory and Practice of the Confessional, p. 88 

38 Kearney, The Principles of Delegation, p. 136, cited by Miaskiewicz, op. cit., p. 160 

39 St. Thomas Aquinas, ST, II. ii. q. 23, a. 2; quoted by Rev. Henry Semple, S.J., Heaven Open to Souls, p. 59 
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and are not slothful in their care of their salvation often make acts of love for God, although 
they do not advert that these are acts of love; for they make acts of love when they desire that all 
would serve God; when they wish to keep the commandments or to do pious works from the 
purpose of pleasing God. Therefore when they hear Mass, fast, hear a sermon, say prayers, give 
alms from the motive of pleasing God, they make acts of charity. Moreover, the Our Father 
contains three acts of charity; namely, the desire that the name of God be hallowed, that all on 
earth would do the will of God, and that there would come to us the Kingdom of the love of 
God. Therefore, whoever says the Our Father with attention and devotion really makes three 
acts of love for God. Then, as for those who say the Breviary, how many acts of love will they 
find in Psalm 117, if they say it with attention and devotion. Moreover, to resist temptations or 
abstain from mortal sins because they grievously displease God, is an action or omission from 
the love of God.” 


One may therefore conclude that the indispensable thing is to love God, not to go to confession 
per se. It is love of God that must be pursued and practiced above all else. It is quite possible to lose 
one's soul despite having access to sacramental confession, as many Catholics have done, if one does 
not cultivate the love of God by prayer and good works. It is possible to save one's soul when deprived 
of confession, as many have also done. 

For most of the world's history — those thousands of years before the New Covenant was 
instituted — perfect contrition was the only means by which actual mortal sin could be forgiven. It is 
not credible that this means was extremely difficult to use, even in those times when grace had not been 
poured out in such profusion as after the day of Pentecost. 

If it is objected that one cannot be sure of having made an act of perfect contrition, the same can 
be said of having made a good confession. From the Council of Trent: 


For even as no pious person ought to doubt of the mercy of God, of the merit of Christ, 
and of the virtue and efficacy of the sacraments, even so each one, when he regards himself, and 
his own weakness and indisposition, may have fear and apprehension touching his own grace; 
seeing that no one can know, with a certainty of faith, which can not be subject to error, that he 
has obtained the grace of God.“ 


If Catholics are left without the sacrament of Penance, it does not follow that they must suffer a 
spiritual loss. God's grace is not bound to the sacraments, and one may expect Him to give graces to 
compensate for the loss of Confession. He can even make one's being deprived of Confession the 
occasion of a greater good, such as the awakening of spiritual fervor in Catholics who must now rely 
on perfect contrition to obtain forgiveness. “And we know that to them that love God, all things work 
together unto good, to such as, according to his purpose, are called to be saints” (Romans viii. 28). 

On the other hand, for Catholics to think they have been absolved when in fact their 
traditionalist priests lack jurisdiction would involve a spiritual danger, at least insofar as it gives a false 
sense of security. If jurisdiction is not supplied, then it's better for people to be aware of this. 





40 Rev. Joseph Aertnys, C.SS.R.; quoted by Rev. Henry Semple, S.J., Heaven Open to Souls, p. 56 
41 Canons and Decrees of the Council of Trent, trans. Waterworth, p. 37 
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4. Conclusions 


4.1. On the speculative question 


It should now be clear that there are strong reasons against the idea that routine confessional 
jurisdiction is supplied to traditionalist priests in the present circumstances. The reasons in favor do 
have some strength as well. Considering the matter as a speculative question, it is impossible to render 
a certain judgment, much less a binding judgment, in favor of either side. The reasons against have 
considerably more weight in the present author's opinion, but others may think differently. 

It should be noted that most arguments in favor of supplied jurisdiction for traditionalist priests 
fail to appreciate their own weakness. They wrongly suppose that the presumption is in their favor, and 
usually say little more than “the Church can supply jurisdiction, we need it, therefore the Church 
supplies it.” To go into more detail is treated as a favor to the handful of buffoons who cannot see that 
jurisdiction is supplied. For example: 


It seems to me that the counter-argument to the lawfulness of approaching traditional 
clergy lacks essential elements. For example, does a priest or a bishop really have to possess a 
valid mission for it to be lawful to approach him for sacraments? Where is the proof of this 
major? Until this point is demonstrated there is no substance at all to the case of our opponents, 
it seems to me. That is, we don’t need to justify anything. All of the quotes I have seen in 
support of this claim are addressing a quite distinct point, which is that one who claims an office 
in the Church — that is, a right to rule the faithful — must be properly appointed (i.e. “sent”). It is 
perfectly true that we ought to flee usurpers as dangerous criminals. But what about those who 
are not usurpers of authority, who have valid orders and who are good Catholics willing to assist 
us with the sacraments? On what grounds must we flee them? This has never been addressed 
by any of these home-alone proponents, as far as I have seen. 

... At any rate, our opponents have two essential points to prove before we could be put 
on the defensive: — a) that a priest or a bishop must possess a valid mission (defined precisely, 
with supporting texts from authority) for it to be lawful to approach him for sacraments, and b) 
that a priest or bishop who is ordained/consecrated irregularly cannot have this necessary 
mission. It would also be incumbent on our opponents to explain satisfactorily the working of 
the law so as to demonstrate that it is consistent with the principles they claim to be true.' 


Such [jurisdictional] laws were intended only to help us and where they fail to do so 
they no longer apply. Supplied jurisdiction then, is driven by the needs of the Catholic people, 
rather than by conventional juridical or authoritative mandates. Certainly at the very least, all 
traditional priests and bishops do indeed possess this form of jurisdiction as a lawful basis to 
perform their services.’ 


Errors in dogma, moral theology and canon law are the stock-in-trade of home-alone 
theorists. To refute their foolishness each time they try to throw yet more traditional Catholics 
out of the Church is, in the final analysis, a waste of time. They just turn the page in their one- 





1 John Lane, Bellarmine Forums, False Shepards: Trad Clergy acting against Divine Law? thread 
2 Griff Ruby, The Resurrection of the Roman Catholic Church, chap. 9 
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volume canon law paraphrases or vernacular mistranslations of Denziger, and try to invent yet 
another reason for condemning everyone else. 

Where this has led the home-aloners is plain for all to see — to a bitter, sacrament-less 
exile, a poetic punishment, perhaps, for their pride in having presumed to tackle issues light- 
years above their own abilities. 

The best antidote to such folly is common sense. The Church with her sacramental 
ministry and visible hierarchy will continue until the end of time,’ and Catholics will go on 
obeying the Third Commandment, pretty much as their forefathers did. It’s all so simple that a 
child could figure it out. Try it with an eight-year-old come Mass time next Sunday: even he 
knows you shouldn’t stay home alone.* 


At the very least, this study may serve to set the present question on its proper footing as one 
that cannot be easily decided in favor of supplied jurisdiction. If the present analysis is decently 
correct, the writers just quoted have placed far more confidence in their opinion than is merited. They 
might be admonished with these words of John Lane: 


... The Church hasn't judged, so they think it is their job to fill the breach. The Church hasn't 
judged — but that's all right, we know what she'd say if she did judge, so let's hold everybody to 
that standard. No! If we fall into these traps, we give God less than He wants. He wants more 
from us, not less.° 


4.2. On the practical question 


Viewing the matter in its practical aspect, there is more hope of reaching a conclusion on which 
all reasonable and informed people can agree. Practically, one must come to some conclusion in order 
to decide when and whether to receive or to administer the sacrament of penance. The following 
sections will draw such a conclusion and examine its consequences. 


4.2.1. Probability and the sacraments 


The following is a summary of Cappello's treatment‘ of probability and of the lawfulness of 
following a probable opinion in the administration and reception of the sacraments: 


1. An opinion considered subjectively is the mind's adherence to a proposition that it fears may be 
wrong. An opinion considered objectively is the proposition itself to which the mind so 
adheres. The present discussion refers to opinions taken objectively. 


2. An opinion is probable when it rests upon sufficient motives to merit the assent of a prudent 
man. An opinion is safe when it excludes the danger of sinning. 


3. Ordinarily, it is a mortal sin to act on a probable opinion touching the validity of the sacraments, 
in preference to a safe opinion, because to thus expose the sacrament to the danger of nullity is 





3 Cekada footnote: “Just as [Christ] sent the Apostles whom He had chosen for Himself from the world (as He Himself 
was sent by the Father), so too He willed that there be pastors and teachers in the Church unto the end of time.” Vatican 
I, Dz 1821. 

4 Rev. Anthony Cekada, Home Alone?, near the end 

5 John Lane, Bellarmine Forums, Joining the Bellarmine Forums thread 

6 The full passage from Cappello's De Sacramentis is given in Appendix A, n. 6. 
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a grave offense against reverence, charity, and/or justice. This is true for both the minister and 
the recipient of the sacrament. 


4. In what concerns the worthy reception of the sacraments, namely the dispositions and 
obligations of the recipient, it is lawful to follow a probable opinion that is less than safe. For 
example, the recipient may be content with solid probability that he is in the state of grace, and 
need not strive for moral certainty in this matter. This doctrine is common and certain. 


5. Itis always licit to follow a morally certain opinion concerning the sacraments, even if some 
other opinion is safer. 


6. Itis lawful to follow a probable opinion in preference to a safer opinion: (1) in case of 
necessity,’ (2) when the Church supplies the defect, (3) when only the way of ministering, not 
the validity of the sacrament, is affected. 


Thus the proper manner of acting will depend on the probability that traditionalist priests have 
jurisdiction to hear confessions in any particular situation. It is certain that they have it for penitents in 
danger of death. In other cases, the probability of supplied jurisdiction for traditionalist priests is 
equivalent to the probability of the arguments or theories advanced to show that jurisdiction is indeed 
supplied. Thus it will be necessary to assess the probability of such theories. 


4.2.2. Probability in matters of law 


Since the existence and scope of supplied jurisdiction in the present crisis is a question of law, 
one must know what constitutes a probable opinion on a matter of ecclesiastical law. Miaskiewicz 
writes at length on this topic as it pertains to the proper application of canon 209. His description of 
true probability of law and the means of establishing it is may also be applied to the present inquiry. 


Kinds of Doubts of Law 


From the point of view of its foundations a positive and probable doubt of law may be 
either intrinsic or extrinsic. 


(a.) Intrinsic Probability 


The probability is intrinsic if and when it is founded solely upon grave and solid reasons 
which are derived from a careful study of the problem at hand, an examination of its various 
properties, its causes and effects, the inconveniences of the opposite view, etc. In a word, as 
L’Ami du Clergé very frankly expressed it, because of the detailed knowledge and deep grasp of 
a subject that this thorough examination postulates and demands, it is readily seen how and why 
a judgment concerning the existence of a true probability of law on merely intrinsic grounds 
rests properly and solely within the office and province of those who are very learned. 
Thereupon it is easily understood how such a judgment is entirely beyond the competence and 
capability of the ordinary priest or confessor. It is the duty of any such priest, if his learning is 
only of an average status, to attempt to solve his doubt by seeking out the support of some 
extrinsic source. And, if a situation should arise wherein the priest cannot leave the faithful 





7 Schieler's comment on this point is given in Appendix A, n. 7. 
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without ministering to them then and there as well and as far as he can do so, then, of course, it 
is clear that he should act as he would when possessed of some merely negative doubt in cases 

of grave need. This manner of acting, of course, must be accompanied by whatever safeguards 
and warnings the particular situation demands. The person ministered unto should be told, if it 
be necessary to do so, of the priest’s uncertainty of validity in the case and advised to have the 

act ratified beyond all doubt at the earliest opportunity. 


(b.) Extrinsic Probability 


Concerning extrinsic probability, however, not only the very learned, but even those who 
possess only a mediocre learning can judge quite adequately. The probability is said to be 
extrinsic if and when it is based upon the authority of others. According as such probability is 
the result of the study, reflections, and research of some private individual or flows from the 
commonly admitted teaching of authorities, it is called private or public probability of law. 
Since the Code does not distinguish the sort of probability of law that must be present, it 
follows that any probability will suffice which will qualify as positive and probable. In other 
words, just as intrinsic probability of law, for its juridical effectiveness, demands serious and 
objective reasons as its basis, so too must extrinsic probability possess the very same 
qualifications of positiveness and objective evidence. Thus, the opinion of the authors does not 
gain strength from the mere fact that they espouse it. On the contrary, the sole reason why the 
authority of these authors is admitted and followed is because it is presumed that they have 
themselves constructed their opinion on good and sound, intrinsic arguments. On this account 
authorities commonly teach the possibility of the Church's supplying in both instances: in 
probability of a private as well as of a public character. 


a°. Private Probability of Law 


While authors admit the possibility of the Church's supplying of jurisdiction in cases of 
private probability of law, it is very important to note the general feeling among them that very 
seldom, in fact only in the case of a person who is gifted with intellectual and moral 
endowments in an unusual degree, will a personal survey and appreciation of a difficulty result 
in such a probability. This is not any new sort of position. If the reader will but recall the 
historical analysis of this point, he will remember that it was exactly on this basis that the 
majority of canonists opposed any and all application of the suppletory principle to any but 
public probability of law. And even those, like Verricelli and Elbel, who, as the reader also 
remembers, were among the first to contend in the face of almost overwhelming opposition that 
the juridically required element of probability could be verified even in the judgment of one 
man, were very careful to admit that it would need to be a learned man. This same qualification 
remains stressed by authors writing after the appearance of the Code. Thus, authors like 
Michiels, Vermeersch and Merkelbach, repeat that the author of such a probability must be a 
very learned scholar of both the natural and positive law, prudent and diligent in his 
investigation, not a seeker after novelty, but adducing valid reasons, which others either 
have not considered or have not satisfactorily solved, and fittingly answering the 
objections to his opinion. Only then, continues Vermeersch, will the probability gain juridical 
value for reasons that are both intrinsic and extrinsic. He adds further, the more an opinion is 
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considered doubtful and difficult, the more easily will the authority of a prudent and learned 
man opposing it suffice to make his opinion to be adjudged as sufficiently probable. Such a 
position is very clearly opposed to any and every contention that the works of recent and 
modern authors should be considered as presenting probable doctrine until such doctrine has 
called forth the criticism and reprobation of the Holy See. In fact, that opinion has long been 
condemned by Pope Alexander VII (1655-1667) in the list of condemnations that he levied 
against various Jansenistic teachings. 


b°. Public Probability of Law 


An opinion is generally conceded to be extrinsically probable because of a public 
probability of law when at least five or six authors, approved and of great name, support it after 
really studying the question in point and not merely copying it one from the other without 
further personal examination. 

Concerning this it may be well added that authors are considered approved either 
because of the common reputation they enjoy to this effect or because they are so regarded by 
the Church, as manifested by specific judgment or by some other sign. Or, looking at this same 
point negatively after the manner of La Croix, one would say those are not to be considered 
approved authors who: 1) uphold opinions, even though they be few, which are false because 
they are opposed to otherwise certain principles; 2) indulge in light and readily contestable, if 
not sophistic, arguments; 3) teach many things which are improbable or which have already 
been shown by other writers to rest upon futile and false reasons; 4) are mere compilers of 
opinions without undertaking the task of really appraising them by themselves. Thus, as 
Merkelbach points out, “approved authors” cannot be identified with all those authors who have 
secured an Jmprimatur; for, it is a matter of common knowledge that much that is futile and 
inconsistent is handed down in printed books, even in books that have such an Imprimatur. 

In general, then, one might note that a probability of law is a juridical factor which is 
based upon a scientific basis. It is indeed, as Girerd observes, a probability with an objective 
and universal value. Therefore, one can understand how Creusen, admitting as he did that there 
was considerable room for personal appreciation in probability of fact, insisted that such is not 
the case in probability of law. And, on the basis of such a conviction on this score, Creusen 
warns the priest, in doubts of law, to go and to seek out the necessary information to solve the 
doubt and not to trust his own judgment. But, perhaps no one has been so outright in his 
statement as Michiels, who states directly that no probability can be invoked against the 
obligation of a law unless it be truly probable, and that in questions of the external forum the 
probability must be seriously demonstrable. An opinion, however, will not be seriously 
demonstrable if for any reason it labors under an improbability of such a character that it must 
be regarded as only doubtfully probable. And, as Ballerini-Palmieri observed, the doctors 
consider as negatively doubtful any opinion: 1) if there is doubt about the strength of the 
reasons adduced; 2) if those who are learned commonly doubt its probability; 3) if the authority 
of the doctors who affirm or regard this opinion as probable is of a doubtful character; 4) if the 
reasoning of the author defending it is not sufficiently strong; 5) if the opinion is singular in 
character and the author does not adduce sufficient reasons; 6) if one, or only a few, propose it 
while the greater part of the authors contradict it. 

Before giving a few examples regarding this probability of law, this is the proper place 
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to note a significant observation which was made by Merkelbach in regard to the question of 
how strictly all of these rules governing probability are to be applied. Certainly, it does seem 
that the rules of probability are to be strictly applied. For, it escapes no one that in this our day 
there are many and varied writings being published on theological and canonical topics. 
“Today, much more easily than in the past, five or six recent writers can be found to aver the 
sufficiency of the probability of any opinion. This is particularly true when these authors 
belong to the same school, especially since in most cases they do nothing more than copy some 
recent author.”® 


4.2.3. Probability of the opinions for and against supplied jurisdiction 


It is now time to assess the probability of the various opinions on supplied jurisdiction for 
traditionalist priests.” As these concern the scope and application of law, the principles in the previous 
section should be applied. 


Opinion 1. Traditionalist priests have no jurisdiction for hearing confessions unless the penitent is in 
danger of physical death or perpetual insanity, or is a soldier or support person who has been called up 
or mobilized when actual hostilities are likely to ensue. 


This opinion simply follows the law and the doctrine of theologians, without asserting any 
extraordinary provisions. As it proposes nothing out of the ordinary, the presumption is in its favor, so 
it is very probable. As it does not expose the sacraments to danger of nullity, nor establish priests in a 
routine ministry without the approval and oversight of lawful ecclesiastical authority, it is safe. 


Opinion 2. Traditionalist priests receive supplied jurisdiction to hear all confessions by virtue of canon 
882 because today's circumstances place all Catholics in a situation akin to danger of death. 


This opinion is weak because: (1) its broad interpretation of danger of death is not supported by 
the law itself nor taught by approved authors; (2) it would justify a routine ministry to any person in 
any place on the basis of a law that provides for particular cases that ordinarily are somewhat rare. As 
a doubt of law it cannot be established as probable, because approved authors do not teach it, nor has it 
been demonstrated by a learned scholar. 

This opinion qualifies as doubtfully probable." 


Opinion 3. Traditionalist priests may presume that jurisdiction is supplied extraordinarily for the 
confessions of penitents who are in grave necessity, because this is consonant with the Church's 
intention to provide for the good of the faithful. 


This opinion is superficially appealing, but it suffers from serious defects: (1) it proposes a 
delegated jurisdiction that was never actually delegated; (2) it contradicts the teaching of approved 
authors, at least implicitly; (3) it opens the way for any priest to become a routine confessor, without 
being trained, examined, and overseen by ecclesiastical authority as the Church ordinarily requires for 





8 Miaskiewicz, op. cit., pp. 197-202 (citations omitted, bold emphasis added) 
9 Some opinions that have been sufficiently refuted will not be mentioned again here. 
10 This opinion is examined more closely in section 5, Objection 2. 
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the safety of the faithful; (4) as a doubt of law it cannot be established as probable. 
Until these points can be suitably answered, this opinion is doubtfully probable. 


Opinion 4. Traditionalist priests may presume that jurisdiction is supplied extraordinarily for all 
confessions, on account of grave necessity affecting the whole community, because most people would 
otherwise be left without confession for the rest of their lives. 


This opinion has the same problems as the previous opinion. It also goes wrong by appealing to 
grave necessity for jurisdiction to hear even devotional confessions, which are not necessary at all. 
This opinion is not probable. 


It should be noted that the weakness of the alternative opinions lends strength to the first 
opinion. One may legitimately defend a proposition by pointing out the weakness of all possible 
alternatives. 

The task of demonstrating the probability of any other opinion than the first meets with 
practically insurmountable obstacles. It appears that there is no basis in the writings of approved 
authors to establish a public extrinsic probability for any of them, and lacking that, they can only be 
established as probable by a careful study by a very learned scholar. Such a person would need to set 
forth the intrinsic reasons in favor of the opinion and to fittingly answer the objections to it, and his 
reputation would need to be of such a character that others could reasonably trust his conclusions. It 
seems that no such study has been produced, and that few people alive today would be capable of 
undertaking the task. 

On the other hand, no such demonstration is needed for the view that jurisdiction is not supplied 
to traditionalist priests outside of danger of death, because this follows the letter of the law and the 
commentaries of approved authors. There is no need to prove that priests lack jurisdiction whose only 
claims to it are based on improbable new theories that would lead to ecclesiastical disorder and danger 
to souls. 

It should at least be clear that Catholics are at liberty to hold that jurisdiction is not supplied to 
traditionalist priests outside of danger of death. There is nothing offensive to Catholic doctrine or to 
common sense in this position. It is a safe position that waits for Almighty God to repair the apparent 
breakdown in the Church's hierarchy. On the other hand, it is rash and dangerous to assert that 
jurisdiction is certainly supplied. This exposes the sacrament to the danger of nullity, gives the faithful 
a false confidence of being absolved when their absolutions are probably invalid, and exposes the 
faithful to the risk of doctrinal and moral harm at the hands of an unfit priest whom the Church would 
not have approved. 


Probability and Canon 209 


One additional detail should be mentioned here. Someone who thinks that extraordinarily 
supplied (i.e. presumed) jurisdiction outside danger of death is probable, for whatever reason, might 
draw the further conclusion that the Church will certainly supply it by virtue of canon 209. Thus canon 
209 would serve as the act of delegation by which jurisdiction is conferred, and there could be no 
objection that one is illicitly exposing the sacrament to the danger of nullity. This would allow any 
priest to hear confessions at least in urgent cases. 

Such a use of canon 209 is inadmissible because canon 209 supplies only in doubts of 
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ecclesiastical law. If the supposed source of supplied jurisdiction is extra-legal — as it is in any theory 
that would obtain jurisdiction based on principles of law, or on what the Church would do but has not 
actually done, neither of which is an ecclesiastical law — then canon 209 is not applicable. 

This point is made by Miaskiewicz: 


IHI. DOUBT OF LAW AND OF FACT 
1. Preliminary Notions 
a. Scope Limited to Ecclesiastical Laws Alone 


When the Church, or more specifically the Roman Pontiff, is said to supply jurisdiction 
in any case whatsoever, be it in common error or in doubt, it is readily understood that the Pope 
acts in virtue of the plenitude of the jurisdictional power Christ entrusted to his person. 
Naturally it rests within the scope of such broad power to grant, to extend or to restrict the share 
of others in the exercise of this power in any way whatsoever, be it by the ordinary canonical 
commission or by the extraordinary supplying in certain emergencies. But it is important that 
just as in the case of common error, so in the case of doubt, the vast jurisdictional power of the 
Pope is limited to ecclesiastical laws alone. By this token divinely instituted laws, be they 
natural or positive, are outside the ambit or beyond the control of the Pope or any of his 
inferiors. And thus, quite obviously canon 209 must be understood as applying exclusively to 
doubts that might arise from difficulties in the theoretical understanding or practical application 
of ecclesiastical laws." 


4.2.4. Practical Conclusions 


As all of the theories by which jurisdiction might be supplied to traditionalist priests outside of 
danger of death are doubtful, the jurisdiction that might exist on such a basis is likewise doubtful. 
Given the weakness of the arguments supporting such theories, one may even say it is practically 
certain that traditional priests have no jurisdiction for hearing confessions outside of danger of death. 

If an attempt is made to exercise the jurisdiction that traditionalist priests might possess outside 
of danger of death, it must conform to the teaching of theologians on the use of doubtful jurisdiction. 
Miaskiewicz provides a summary: 


Because the Church expressly, though implicity, excludes negative doubt as a condition 
or as a possible occasion for the supplying of any jurisdiction which might be wanting, the 
validity of jurisdictional acts performed in such a doubt depends in each individual case upon 
the objective presence or absence of the necessary competence. And since the lack of any 
positive and probable reasons renders the validity of the action highly dubious, it is per se illicit 
for the priest to act on the basis of such a doubt. Unless there be grave necessity for the priest 
to use even such negative probability because of his inability to defer the ministration to the 
faithful and of their dire need of such ministration at the moment, the priest is definitely not to 
posit any jurisdictional acts in such situations. Canonists are generally agreed that the priest 
could, for example, conditionally absolve a penitent in merely negative doubt on the score that 
Christ has instituted the sacraments in token of his benevolent helpfulness to man. But they all 
demand a grave necessity for so doing. Such a necessity, according to St. Alphonsus, would be 





11 Miaskiewicz, op. cit., p. 194 
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verified in the event that the obligation of yearly confession were binding, or the penitent were 
obliged to say Mass or receive Communion and could not postpone such actions without 
bringing disgrace upon himself, or a priest were obliged to say Mass in fulfillment of his duty. 
These causes other canonists have accepted up to this day. Cappello adds that a grave necessity, 
allowing the use of jurisdiction that is only negatively doubtful, would be verified if otherwise a 
penitent would lack absolution for a long time. Of course, whenever a priest acts on the basis of 
such a doubt, he is bound, ceteris paribus, to warn the penitent to go to confession as soon as 
possible to a confessor who certainly possesses jurisdiction.” 


Adding some details drawn from other sources, the following conclusions may be proposed:"° 


l. 


There is never an obligation to confess to a priest who has only doubtful jurisdiction." The 
alternative is to delay one's confession and to strive to make an act of perfect contrition. 


Because traditionalist priests have only doubtful jurisdiction outside of danger of death, they 
may only hear confessions in such circumstances if the need is gravely urgent, and they must 
absolve conditionally. The penitent should ordinarily be warned that the absolution may be 
invalid. 


If the penitent is aware that a priest's jurisdiction is doubtful, he may not ask the priest for 
absolution except in urgent need," and he should request that it be given conditionally. This is 
because the minister and the recipient of a sacrament are equally bound to safeguard its 


validity.'° If the priest expressly refuses to absolve conditionally, it is illicit to confess to him.” 


Cases of grave necessity, sufficient for licit confession to a priest with doubful jurisdiction, are 
the following: (1) when the precept of annual confession is immediately urgent, (2) when one 
must offer Mass or receive Holy Communion, (3) perhaps when one would otherwise lack 
absolution for a long time. 

For each of these cases, grave necessity only exists if the penitent is conscious of mortal sin 
that has not yet been mentioned in confession. One who is conscious only of venial sin is not 
obligated to confess at all, so he cannot have a grave need for confession. 

It is not clear if the third case is sufficiently probable to belong on this list, as it apparently 
was proposed only recently by Cappello. It is also unclear how long a time is required; 
Cappello does not specify. 





12 Miaskiewicz, op. cit., p. 298 

13 The proviso mentioned in section 1.4 should be kept in mind: Jt will generally be assumed that the priests in question 
are Catholics, validly ordained, adequately trained, of good character, and in good legal standing before the Church. 
Whether and to what extent this is true, is relevant, or can be known in the case of any particular priest will be left aside 
as outside the scope of the present study. 

14 Cappello, De Sacramentis, II-1. n. 499 (3" ed.) 

15 Cf. section 3.2.5 on doubtful jurisdiction. Also Merkelbach, Sum. Theol. Mor., III. 79. (8" ed.): “Cooperation in illicit 
administration. — Since for the licit administration of the sacraments good dispositions are required of the minister, 
there follows an obligation on the part of the recipient, in charity and religion, not to receive them except from a worthy 
minister, in order to avoid both scandal in asking for the sacraments, and cooperation with the irreverent administration 
of a sacrament by receiving it. — And indeed he would sin gravely: 1. He who asks or receives a sacrament from him 
who will administer it invalidly or doubtfully, because this is to directly induce or to cooperate in an action that is 
intrinsically evil.” (translated from Latin) 

16 cf. Cappello's n. 26 in Appendix A, n. 6 

17 The condition can be added silently, so there is no need for the penitent to try to listen for it. 
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Schieler cites Reuter and Lugo for the view that a foreseen delay of more than three 
days is long enough for a man in mortal sin to have an urgent need for confession, but this is 
proposed as allowing an incomplete confession on account of moral inability.'’ Szal cites 
Souarn as stating that two or three months without a Catholic priest would allow one who is in 
mortal sin and unable to make an act of perfect contrition to consider the possibility of 
confessing to a schismatic priest.” Ballerini-Palmieri say that six months is a long enough time 
to allow the prohibition against absolution of one's accomplice to be set aside.” Unless sources 
can be found that say how long a person must be in mortal sin and unable to make an act of 
perfect contrition before he may licitly confess to a Catholic priest with doubtful jurisdiction, 
one can only guess at what constitutes a /ong time for this particular case. It is possible that 
three days is a “long time” justifying the use of doubtful jurisdiction, but it seems likely that a 
longer time would make more sense. This point needs further research. 


It seems that no traditionalist priest is obliged to offer Mass in fulfillment of his duty, as they 
all presumably lack any office or benefice to which this duty is attached. It might happen that a 
traditionalist priest would be disgraced if he did not offer Mass as expected, but one may doubt 
whether he should be in that position in the first place. 


There is an obligation to receive Holy Communion each year during the Paschal time and 
before contracting marriage.” Of course these obligations, like that of Mass attendance, are not 
binding when they are physically or morally impossible. It is likely that there is never a strict 
obligation to approach a traditionalist priest for Holy Communion, but this point is outside the 
scope of the present study. 


5. A traditionalist priest cannot require a penitent to accept his opinion that he certainly has 
jurisdiction for hearing confessions. This is true for two reasons: 1) traditionalist priests are not 
lawful pastors, so they cannot teach or govern with authority; 2) a confessor has no right to 
require his penitents to agree with his opinions.” 


6. Sins confessed to a priest with doubtful jurisdiction do not need to be repeated in a future 
confession unless it later becomes certain that the priest did not have jurisdiction.” 





18 Schieler, Theory and Practice of the Confessional, p. 207 

19 Souarn, Praxis Missionarii, pp. 125-26, cited in Szal, The Communication of Catholics with Schismatics, p. 92 

20 Ballerini-Palmieri, Opus Theologicum Morale, V. 655. 

21 Augustine, op. cit., vol. IV, pp. 233 

22 Cappello, De Sacramentis, Il-1. n. 782 (3" ed.): “Whether a penitent is to be regarded as rightly disposed who wills 
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to follow a contrary opinion to that which the confessor holds. — 1. Some old [authors], few indeed, hold that the 
penitent must abide by the judgment or opinion of the confessor, who is the judge; otherwise, they say, he will be ill- 
disposed for absolution. 2. The common and true opinion teaches that such a penitent is nowise to be regarded as ill- 
disposed; and therefore the confessor not only may, but is gravely bound to absolve him, notwithstanding that he should 
will to follow a probable opinion, contrary to that which the confessor holds to be more probable. 'Nor can it be said, as 
St. Alphonsus wisely admonishes, that the penitent is not well-disposed, as he does not will to abide by the confessor's 
judgment. For one may reply that the confessor is not the judge of opinions which the penitent is bound to follow, but 
only of the disposition of his penitent... But the disposition of the penitent consists only in having true sorrow for the 
sins confessed, and a firm will not to sin in the future.' ” (translated from Latin; citations omitted) 

Cappello, De Sacramentis, II-1. n. 263. (3" ed.): “Necessity of repetition. — 1. A certainly invalid confession is to be 
entirely repeated, because the sins accused in such a confession have not yet been remitted by the keys of the Church. 2. 
A probably invalid confession can well be repeated, and indeed repetition should be counseled; but it cannot be imposed, 
as, while there is only probability, the obligation is not certain. Moreover, in doubt the presumption favors the validity 
of the act. Nor need one fear for his salvation, who in good faith does not repeat a confession that was actually invalid; 
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7. One who finds himself in proximate danger of death may validly confess to any priest.” If one 
is conscious of any mortal sin that has not been confessed, he is obligated by the divine law to 
confess it when in proximate danger of death. If this obligation cannot be fulfilled for lack of a 
suitable confessor, there is no sin in not fulfilling it. 


Implications for Traditionalist Chapel Attendees 


From what has thus far been said, it could seem that routine confession and Holy Communion at 
traditionalist chapels must be without fruit, if not positively sacrilegious. This is not so for the faithful 
who approach these sacraments in good faith — that is, with the honest opinion that they are valid and 
licit — as is most likely true of the vast majority of chapel attendees. It is likely that their confessions 
have been invalid for lack of jurisdiction, but they should have regained the state of grace by receiving 
Holy Communion in good faith with at least imperfect contrition (attrition), or by perfect contrition. 
Indeed it may be said that most chapel attendees would have sinned if they had not gone to confession 
and Communion, as this would have violated the dictates of their conscience. 

Of course, the dictates of conscience must change when one comes to know that traditionalist 
priests have only doubtful jurisdiction. What was acceptable and even praiseworthy in the past is no 
longer so. 

It would be nice to provide a full treatment of how traditionalist chapels should (or should not) 
operate, but that requires considerable research into other topics than jurisdiction for confessions. For 
the present, let it suffice to say that the chapel movement seems to suffer from the same basic faults as 
the theory of presumed jurisdiction: that it lacks harmony with the Church's constitution, and that it 
takes far too much liberty to set aside laws that were established for the good order of the Church and 
the good of souls. At the very least, it seems that there is a strong case that no Catholic is obligated to 
attend a traditionalist chapel. Whether such views can stand up to rigorous examination remains to be 
seen, hopefully in a future study that may complement and continue this one. 


5. Objections and Replies 


Obj. 1: Obligation of Sacramental Confession 


It seems that jurisdiction should be supplied so that the faithful may fulfill their duty of 
annual confession. Also, confession is obligatory by divine law in some circumstances, and in 
such cases any opposing ecclesiastical laws must give way to allow the higher obligation to be 


fulfilled. 


Reply: The brief answer to this objection is that an obligation and the means of fulfilling it are distinct 
matters. The presence of one does not guarantee the presence of the other. Thus a person who has no 
priest capable of hearing his confession commits no sin in failing to make his annual confession. In 
such a case, one is obligated to receive the sacrament in voto (in desire), by making an act of perfect 
contrition with the will to confess should the opportunity arise. 

A look at the obligations by which men are bound to confess may be helpful. Cappello's 


for quite probably (probabilius) he will regain the state of grace when he receives Holy Communion with attrition, and 
certainly when he rightly makes a new confession that is formally complete, or when he elicits perfect contrition.” 
(translated from Latin; citations omitted) 

24 That is, in keeping with the usual conditions and counsels on this matter; cf. section 2.1 and Appendix A, n. 9. 
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treatment of these obligations' includes the following points: 


1. The divine law requires that all mortal sins committed after baptism be submitted to the keys of 
the Church by a sacramental confession. This obligation is urgent whenever it cannot be 
delayed without danger of never fulfilling it, as when one is in danger of death or may be likely 
never to have access to a confessor for the rest of his life. 


2. The divine law also requires that one make use of confession or of perfect contrition so as not to 
remain long in mortal sin. 


The obligation to confess all mortal sins before receiving Communion is probably of divine law. 


4. The ecclesiastical law of annual confession is not a merely ecclesiastical law, but is rather the 
Church's determination of what the divine law requires. It binds under pain of mortal sin. 


5. One who has no new mortal sins to confess is certainly not obligated to make an annual 
confession. 


Two conclusions can be drawn that shed light on other aspects of the present study: 
A divine law obligation to confess does not attract supplied jurisdiction 


There is an obligation of divine law not to remain in sin for a long time — perhaps a month — out 
of charity toward oneself at least.* If it were true that a divine law obligation to confess must 
necessarily cause the Church to supply jurisdiction so that the obligation may be fulfilled, then any 
person who has been in mortal sin for a long time could inform any priest of his condition and his 
inability to make an act of perfect contrition, and jurisdiction would be supplied. But supplied 
jurisdiction cannot be admitted for this case because it has no basis in law, custom, or the teaching of 
approved authors. 

The same argument may be applied to the obligation of annual confession, by which the Church 
determines the obligation to confess that proceeds from divine law. If the need to fulfill a precept of 
the divine law were sufficient to cause jurisdiction to be supplied, then any penitent could confess to 
any priest when the obligation of annual confession is urgent. The argument for such a thing would be 
that human ecclesiastical law has no right to obstruct the fulfillment of the divine law. 

These arguments are wrong because they fail to appreciate that jurisdiction is always either 
ordinary or delegated. As discussed in section 3.2.4, delegation is a human act and cannot be wished 
into being; either it has occurred, or it has not. Supplied jurisdiction must also be delegated, as is done 
by various provisions of Canon Law. There is no basis in law or custom for automatic delegations of 
jurisdiction whenever they would allow an obligation of divine law to be fulfilled; therefore they do not 
exist. 

It would be improper to say that this view allows human law to frustrate or to override the 
divine law. It is by divine ordination that the Church and the sacraments are what they are. The 





ji 


For Cappello's full text, see Appendix A, n. 8. 

2 Aertnys-Damen also assert the obligation to confess if one will probably not have access to a confessor before death. 
(Theologia Moralis, vol. II, n. 339 (16" ed.)). Merkelbach asserts it when there is “some other impediment on account 
of which one can foresee that he will never have an opportunity of confessing his sins” (Sum. Theo. Mor., III. 512-A.) 

3 cf. Schieler, Theory and Practice of the Confessional, pp. 83-87 
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Church is no more obliged to supply jurisdiction whenever it would allow a divine precept to be 
fulfilled than she is obliged to provide a missionary for all who would listen to him and be converted. 
She does what she thinks best to promote the common good using the resources that are actually 
available. The disorder that would result if jurisdiction were supplied whenever it would allow a divine 
precept to be fulfilled is sufficient to explain why the Church makes no such provision. 


If a confessor will probably never be available, one still cannot confess to a simple priest 


The authors propose an obligation of divine law to confess if one is likely never to have access 
to a confessor for the rest of his life. This follows from the duty to submit all mortal sins to the keys of 
the Church, which becomes urgent when it is probably one's last opportunity to fulfill it. 

Both Cappello and Aertnys-Damen state that this obligation binds if copia confessarii will be 
lacking. This is the standard phrase that denotes the availability of a confessor, i.e. a priest approved 
for hearing confessions either on account of his office or by delegation ab homine.* The obligation to 
confess when one will not have a confessor in the future implies that to have a priest who lacks 
confessional jurisdiction does not present an opportunity to confess even if one will probably never 
have a confessor. This is in keeping with the conclusion drawn above, that the existence of an 
obligation of divine law does not per se cause the Church to supply jurisdiction so that the obligation 
may be fulfilled. It also confirms a chief point of this study: that the long-term absence of confessors 
does not cause the Church to supply confessional jurisdiction to simple priests. 

If one were to hold the contrary, then, taking the divine law obligation as it is phrased by 
Cappello and Aertnys-Damen, one who for the rest of his life has access to simple priests, but not to a 
confessor, would incur the divine law obligation to confess whenever he falls into mortal sin. If one 
supposes that he can fulfill this obligation by confessing to a simple priest to whom jurisdiction will be 
extraordinarily supplied, then, as a practical matter, the simple priest becomes a routinely available 
confessor, only he is not able to hear confessions of venial sins only because there is no obligation that 
they be confessed. But this result would undermine the basis upon which the obligation to confess is 
being asserted in the first place, which is that it is probably one's last opportunity to confess before 
death. That is, if a simple priest may hear confessions in such a situation, then the ongoing presence of 
such a priest would make sacramental confession available on an ongoing basis, and consequently the 
divine law obligation to confess before death would not be urgent. 

This contradictory result lends further support to the view that a simple priest does not receive 
confessional jurisdiction on account of the long-term absence of confessors. 


Obj. 2: Quasi-danger of death 


I believe absolution by a traditional priest in our times is almost always under the 
conditions of canon 882. It's clear that “in danger of death” is a situation, not necessarily a 
medical condition. It is also clear that this situation is not restricted to a certain amount of time. 
There are no time constraints for a difficult journey or times of plague for instance, and a soldier 
mobilizing for war may not go into battle for days, months, or years; if he ever goes into battle 
at all. A common thread among all of these examples is that the situation constituting a danger 
of death is one in which there is a danger of dying before being able to approach an approved 
priest. Under the extraordinary circumstances of today, the faithful are in a situation in which it 





4 Cf. Appendix A, n. 9 for Merkelbach's treatment of the availability of a confessor. Cf. also section 2.5. 
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is impossible to approach a priest who would normally be in possession of jurisdiction. It is a 
situation in which all of the faithful are continuously in danger of dying before being able to 
even find such a priest to absolve them. In light of the commentaries and wide range of 
circumstances given by the canonists, I believe a person can prudently judge such a situation as 
constituting a danger of death and jurisdiction would be granted by canon 882. 

If there is a doubt as to whether the extraordinary circumstances of today are in fact the 
circumstances required for canon 882 to grant jurisdiction, then a doubt of fact exists. If there is 
a doubt as to whether canon 882 is being properly interpreted, then a doubt of laws exists. As 
explained by Fr. Kelly, when a doubt of law or fact arises, a person does not need to hesitate and 
can form a certain conscience that the absolution will be valid and licit, since the jurisdiction 
will be supplied in virtue of canon 209, in case it wasn’t actually provided by canon 882.° 


"Danger of death" is a very broad concept. It applies to anybody who will have to live a 
lengthy period without access to the sacraments. I can't cite the document, but for example it 
was stated that a man who lived in the East amongst schismatics and could not foresee having 
access to a Catholic priest for some years would be justified in approaching a schismatic (given 
that perversion and scandal were avoided) for the sacraments. This should illustrate the 
principle. ... St. Alphonsus extends this principle to all cases when the faithful would probably 
be cut off from confession for the rest of their lives if they had to wait for a priest with 
faculties.° 


Reply: The strength of this objection lies in its reliance on Canon Law to actually grant jurisdiction. 
Thus it avoids the many serious problems besetting any theory of presumed jurisdiction. There is no 
question that Canon Law contains an effective grant of jurisdiction to all priests for all penitents in 
danger of death. 

However, one may indeed question that the danger of dying before being able to approach an 
approved confessor constitutes a danger of death in the sense that is required for jurisdiction to be 
supplied by canon 882. The Holy Office declared that the meaning of danger of death should be taken 
from the works of approved authors,’ so this is what should be done in order to evaluate the present 
objection. If approved authors say that danger of death exists for “anybody who will have to live a 
lengthy period without access to the sacraments,” even if the requisite period is the rest of one's life, 
then this objection is well founded. If not, then it is not. 

The following authors have thus far been consulted on supplied jurisdiction for hearing 
confessions of penitents in danger of death: Aertnys-Damen, St. Thomas Aquinas, Augustine, Ballerini- 
Palmieri, Berutti, Cappello, Hyland, Kelly, St. Alphonsus Liguori, Merkelbach, Priimmer, Sabetti- 
Barrett, Schieler, Szal, Tanquerey. In all their statements, the only support for the present objection 
comes from one sentence by St. Alphonsus Liguori (discussed below).* Aside from this anomaly, these 
authors all present essentially the same doctrine, and none makes mention of any unresolved 
controversy as to the meaning of danger of death. 





Joe Cupertino, seconded by John Lane, Bellarmine Forums, Confession in Danger of Death thread 

John Lane, Bellarmine Forums, Epikeia thread 

cf. section 2.1 

Some remarks by Ballerini-Palmieri (Op. Theol. Mor. V. n. 655) on reservation of censures could be taken as favoring a 
broad view of danger of death, but as they say nothing along these lines in treating of supplied jurisdiction in danger of 
death, it seems that their view is substantially the same as Cappello's, which is soon to be discussed. 


ONDA 
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Cappello's and Merkelbach's treatments of danger of death are typical of the teaching of 
approved authors, and will be quoted at length. First Cappello: 


408. Jurisdiction in danger of death is conceded to all priests. — “In danger of death all 
priests, even though not approved for hearing confessions, [can] validly and licitly absolve any 
penitent from whatever sins and censures, including those which are reserved and notorious, 
even though an approved priest may be present, saving what appears in canons 884 and 2252.” 
(can. 882). 

1. Jurisdiction for hearing confessions is delegated a iure. 

2. Danger (periculum), strictly speaking, is not the same as imminent death (articulus 
mortis). Danger is present whenever there is a prudent fear that death is soon to occur; 
imminent [death], when death is now morally certain, or close at hand. 

By canon 882 the two [conditions] are made equivalent, both because the danger of 
death is sufficient to bring about the obligation of confessing, and because the Church would 
not have adequately provided for the salvation of the faithful, if she were only to grant 
jurisdiction when death is imminent. 

Danger may arise from any cause, either intrinsic (e.g. from illness, injury, difficult 
birth, extreme old age) or extrinsic (e.g. from war, dangerous voyage, surgical operation, severe 
punishment). 

When death is truly probable, although not certain or extremely probable or imminent, 
there exists danger of death. 

Thus for good reason the Sacred Penitentiary, 18 Mar. 1912 and 29 May 1915, declared 
that all soldiers called up in wartime, or mobilized as they say, by that very fact may be regarded 
as equal to those who are in danger of death. 

3. All priests, without exception, have the faculty of hearing confessions in danger of 
death, although they be excommunicated, suspended, interdicted, irregular, not approved, 
heretical or schismatic, reduced to the lay state, or degraded. 

4. They may absolve from all sins and censures without any restriction, even from those 
reserved in whatever way, even most specially, however public and notorious or ab homine. 

5. Absolution granted in danger of death according to canon 882 is limited to the 
internal forum and has no effect in the external forum. 

For this most ample faculty of absolving those who are in grave peril (graviter 
decumbentes) is given for this purpose only: that if they die, they may be free of all guilt before 
God. But their juridical condition in the external forum remains just as it was, with all the legal 
consequences, just as if absolution had not been given in the external forum. 

6. Of absolution from censures, see what we have written at length elsewhere and 
below. 


409. 7. A priest who is excommunicate, even vitandus, suspended or personally interdicted can 
validly and licitly absolve the dying, even when another priest is present (can. 2261, § 3, 2275, 
2°, 2284). 

8. A priest not approved [for hearing confessions], whomever he may be, can validly 
and Jicitly absolve the dying, even if an approved [priest] is present. 

9. The dying man, if no other priest is present to whom he can confess without great 
difficulty or repugnance, may Jicitly call a publicly apostate or schismatic or heretical priest, 
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who can absolve validly and licitly from all sins and censures. 

There is no reason for doubt on this matter, considering the teaching of the Council of 
Trent, the prescript of canon 882, and considering many other documents of the Apostolic See. 

Cardinal Albitius reports that Innocent XI, being asked about this question, declared that 
the truth of this opinion should not be doubted. 

We said: if no other priest is present, because although in danger of death it is indeed 
licit to call a heretical or schismatic priest, yet outside the case of necessity it is not licit to 
communicate with him in sacred things; besides one must consider scandal and danger of 
perversion, given that the heretic or schismatic can easily try to lead astray the penitent into his 
sect, and such communiation in sacred things can easily be seen by others of the faithful as the 
profession of [adherence to] a false sect. 

On account of this, the Sacred Congregation of the Holy Office, 7 Jul. 1864, declared 
that the sacrament of penance may be received from a schismatic priest in danger of death, “so 
long as there is no scandal to others of the faithful, nor is another Catholic priest [available], 
nor danger that the faithful [penitent] be perverted by the heretic, and also that it be thought 
likely that the heretical priest will administer this sacrament according to the rite of the 
Church.” 

Thus some authors hold that it is better in practice, that the dying [man], having elicited 
an act of perfect contrition, commit himself to the divine mercy, rather than expose himself to so 
much danger.’ 


And now Merkelbach: 


585. Of jurisdiction in danger of death. — From canon 882: 

“In danger of death all priests, even though not approved for hearing confessions, [can] 
validly and licitly absolve any penitent from whatever sins and censures, including those which 
are reserved and notorious, even though an approved priest may be present, saving what appears 
in canons 884 and 2252.” 

Be it said: 1. in danger that is grave or near, and not only imminent (in articulo), when 
death is now so near that it is morally certain to follow; but also when to some extent [death] is 
threatening, such that in the circumstances it may soon occur, as easily and often enough may 
happen. [Danger of death] should be ascertained through indications and inferences, such that it 
may prudently be feared that death may soon follow; thus a merely subjective persuasion of the 
priest or the family does not suffice. Nevertheless if one considers danger [of death] to be 
present erroneously, but prudently for a grave reason, the absolution will be valid inasmuch as it 
is given in positive and probable doubt, as stated in the following number. 

2. of death, from whatever cause it may proceed, whether intrinsic, such as from a 
dangerous illness, difficult birth, injury, extreme old age; or extrinsic, such as a judicial 
sentence, a difficult surgical operation, imminent battle, long and dangerous voyage, etc. Not 
however, as some may have said, from an airplane journey in ordinary circumstances, because 
no proximate danger is involved; if it were otherwise, [such travel] could not be undertaken 
licitly. 

3. all priests, even irregular, suspended, excommunicate, schismatic, heretical, apostate, 
so long as they were validly ordained. 





9 Cappello, De Sacramentis, II-1. nn. 408-09 (3 ed.) (translated from Latin; citations omitted) 


68 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


4. absolve validly and licitly from all sins and censures, of course in the internal forum, 
so that no effect is obtained in the external forum, as declared by the commission for 
interpretation, 28 Dec. 1927. 

5. saving what appears in canons 884 and 2252; where a twofold restriction is applied: 
a) by canon 884, the absolution of an accomplice, outside the case of necessity, is illicit on the 
part of the confessor; b) by canon 2252: “Those who in danger of death, from a priest without 
special faculties, receive absolution from any censure ab homine or from a censure most 
specially reserved to the Apostolic See, are bound, after they have recovered, by the obligation 
of making recourse, under pain of reincidence, to him who established the censure, if it 
concerns a censure ab homine; to ... one who has the faculty (of absolving), if a censure a iure; 
and of abiding by their mandates.'° 


Given that this is the standard treatment of danger of death by approved authors, it is evident 
that one who consults these authors with ordinary diligence will find nothing about a possible 
equivalence between danger of death and being a long time without the sacraments. Whatever the 
authors might have said if asked about this possibility, one cannot say that they commonly teach it. 

A strong argument that the authors are against any broadening of danger of death as it pertains 
to supplied jurisdiction for hearing confessions may be drawn from their treatment of danger of death 
in two other contexts: (1) as allowing one who is under a sentence of excommunication to hear 
confessions; (2) as allowing a priest to absolve an accomplice in a sin against chastity. The following is 
Cappello's treatment of these points: 


157. Specific effects of excommunication after a condemnatory or declaratory 
sentence. — If an excommunicate has been publicly designated by a declaratory or 
condemnatory sentence, he also incurs the following effects: 

... 3° Only in danger of death can the faithful ask of him and can he licitly impart 
sacramental absolution, and if other ministers are lacking, the other sacraments and 
sacramentals also (can. 2261, § 2). To danger of death, as we hold without doubt (ut 
indubitanter tenemus), a most grave cause is to be held as equivalent, e.g. fear of death, 
avoidance of grave scandal, etc." 








“8 1. He who absolves or pretends to absolve an accomplice in a sin against chastity 
incurs ipso facto an excommunication most specially reserved to the Apostolic See; and this 
even in imminent danger of death, if another priest, even though not approved for hearing 
confessions, can hear the dying person's confession without there arising any grave infamy and 
scandal, except in case that the dying person refuses to confess to another.” 

“§ 2. He does not escape the same excommunication who absolves or pretends to 
absolve an accomplice who does not confess the sin in which the complicity lies, from which he 
has not yet been absolved, but acts in this way because the confessor who is his accomplice has 
urged him, either directly or indirectly, to do so.” (can. 2367) 

182. 7. Many theologians teach” that in addition to the imminent approach or the danger 





10 Merkelbach, Sum. Theo. Mor, III. 585. (8" ed.) (translated from Latin) 
11 Cappello, De Censuris, n. 157 (3 ed.) (translated from Latin) 
12 Cappello footnote: “Bucceroni, n. 68; Ball.-Palm., n. 655; Génicot, II, n. 354; Lehmkuhl, II, n. 937; Noldin, HI, n. 386; 
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of death, it is permitted to a priest to absolve his accomplice also in most grave necessity, e.g. if 
through the circumstances of the place (as especially can happen in missions) another confessor 
is not present, nor is there any probable hope that one shall ever come; again if, when the 
precept of confession and Paschal communion is urgent, another confessor is not present and 
the man or woman accomplice absolutely cannot, on account of special circumstances, turn 
elsewhere to seek a strange confessor, and at the same time cannot omit the reception of the 
sacraments without grave scandal and infamy. 

In these or similar cases, they say, the Church is not regarded as willing to shut the way 
of reconciliation to the accomplice by her positive law, especially as by a divine precept all are 
bound to confession not only in danger of death but also many times in life, and the natural law 
itself gives to each the right to his own [good] reputation. These reasons are sufficiently grave, 
that the aforesaid opinion is regarded as probable even intrinsically. Whether in such a case 
absolution is given directly, or only indirectly, is controverted. Some teach that the accomplice 
can be absolved indirectly, on condition that the confessor imposes upon him the burden of 
submitting that sin to another confessor as soon as he should have a suitable opportunity, that 
[the sin] may be absolved directly. Others hold, more truly, that absolution in such a case of 
grave necessity is direct, as we have intimated above. 

Some regard this as applying even in the case where a girl who is an accomplice is a 
blood relative of another confessor, frequents the sacraments, who besides cannot leave the 
town to confess her sins to a stranger, [if] confessors rarely come to the town, and she cannot by 
any persuasion be moved to go to the confessor who is her relative. Now, unless she be 
absolved by the accomplice confessor, these two things are to be feared: either the girl will 
receive the sacraments sacrilegiously, or if she abstains from the sacraments for a considerable 
time, great suspicion of having sinned with the confessor will arise especially with her parents, 
and this will bring infamy upon both her and the confessor. But in practice, in such a case, it is 
better to provide for these inconveniences, as far as possible, by applying the rules given 
elsewhere (n. 170). 

Many doctors extend what is called epikeia also to the case of an accomplice priest, 
who, “without insurmountable danger of most grave infamy,” cannot abstain from from hearing 
the confession and giving absolution; in which case, they say, the absolution would be licit and 
valid. E.g. a priest, who cannot otherwise refrain from absolving, but that it would reveal his 
sin to the penitent who is the accomplice, insofar as the priest's complicity is unknown and will 
remain unknown to [the penitent], supposing the priest to have sinned with the penitent e.g. in 
disguise. 

This opinion is certain in practice, because the danger of infamy was a very strong 
reason, on account of which the rigor of the law was mitigated: thus if in some case such a 
reason is evidently present, he who absolves his accomplice is not regarded as acting against the 
law. 

As to the fear of being disgraced before another confessor, by no means should the 
confessor who is an accomplice be disturbed, but should beware lest on account of such fear he 
give absolution to his accomplice. For in the papal Constitutions this fear was foreseen, when 
they prescribed that an accomplice cannot be absolved by the accomplice confessor even when 
death is imminent, if another priest is present even though not approved for confessions; besides 





Ferreres, II, n. 688; Aertnys, n. 250, 3; Sabetti, n. 785, 5; Casus Romae ad S. Apoll., p. 154 s., et alii.” 
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he is troubled by a vain fear, as by the sacramental seal he will be protected from all infamy." 


In these passages, Cappello gives two cases in which any most grave (gravissima) cause may be 
regarded as equal to danger of death. This makes it quite conspicuous that he does not say the same 
about supplied jurisdiction for hearing confessions in danger of death. One can only conclude that he 
purposefully left it out, since it is not credible that he forgot it or thought it unworthy of mention. If it 
was worth mentioning in the above two cases, it was worth mentioning in the other. Thus it is 
reasonable to infer that Cappello holds that any most grave cause does not stand equal to danger of 
death for the case of supplied jurisdiction for hearing confessions. 

A theological explanation for this is not hard to find. In the cases just mentioned, the priest has 
a title to jurisdiction — an office, or perhaps a delegated faculty to hear confessions — that has not been 
radically removed. He has been prohibited from exercising jurisdiction, and quite possibly this 
prohibition deprives him of jurisdiction itself for some or all cases, depending on the situation, but this 
jurisdictional impairment is the result of an ecclesiastical penalty only. Given a sufficient cause to 
allow an ecclesiastical law to be set aside, the penalty can cease, and the priest's jurisdiction will 
automatically revive by virtue of his existing title. This means that there is no need for jurisdiction to 
be supplied. 

Further light is shed on this question by Merkelbach, who denies that any grave cause may be 
regarded as equal to danger of death for the absolution of an accomplice. He says: 


635. Exception granted in case of extreme necessity, i.e. when death is imminent, — 
and also when grave danger that death is near is prudently regarded as present, which is 
regarded in the law as equivalent to [the likelihood of] imminent death — if another priest is not 
present, even [one who is] not approved, who can be called or can come without any grave 
infamy or scandal arising, and to whom the penitent is willing to confess: for then [i.e. in case 
the penitent is not willing to confess to another priest] it is just the same as if another priest 
were truly lacking, as Benedict XIV said in the constitution Apostolici muneris, 28 Feb. 1745. 

... B. Danger of death is any seriously dangerous case, whether intrinsically, through 
infirmity or childbirth, or extrinsically, by a quite dangerous voyage, imminent battle, receiving 
a beating. To those in danger, by the granting of an extensive interpretation as by a privilege, 
soldiers who in wartime are called up or mobilized can be regarded as equal (S. Poen., 29 May 
1915); likewise by the nature of the case, those who are in danger of perpetual insanity. 

But now many, having gone further, by epikeia, will to regard as equal to danger of death 
the case of a penitent who in a far-away region, e.g. of Missions, is in great fear of never, or 
only after a very long time, having a confessor, unless [he or she] confesses to [his or her] 
accomplice. But in the Constitutions of Benedict XIV and in the legal Code only the case of 
danger of death is excepted; notwithstanding that they could not be ignorant of what happens in 
mission territories: “absolution is invalid except in danger of death,” says the code; what is 
more clear? 

Therefore it does not appear that an exception may be extended to other cases, aside 
from those that are commonly held to be equivalent to [danger of] death. An interpretation, 
even that of many theologians or canonists, does not suffice to restrict or extend the sense of the 
law, but only an authentic interpretation can do that; especially because it is not customary to 





13 Cappello, De Censuris, nn. 162, 182 (3" ed.) (translated from Latin) 
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allow epikeia for invalidating laws on account of the common good.'* Thus there is no basis for 
the more indulgent opinion, which therefore is not solidly probable. Indeed, it is quite 
important to the common good that missionaries who, on account of special circumstances, are 
exposed to greater danger, should not consider themselves as having great facility of absolving 
an accomplice and escaping the consequences of their sins. (Footnote: An accomplice priest 
may easily foresee the case and have recourse to Rome, that, suppressing the name, and giving a 
false place of residence, he may obtain the faculty of absolving his accomplice; furthermore, 
even in the opinion of others, if he has foreseen the case he is bound to do so.)'° 


Whether or not a priest may absolve his accomplice for any most grave cause, as Cappello 
affirms and Merkelbach denies, this passage is of great value for its comments on danger of death in 
general. The following should be noted: 

Merkelbach says it was an extension of the law when the Holy Office declared that mobilized 
soldiers should be regarded as equal to those in danger of death. This means that such soldiers should 
not have been regarded as in danger of death before the declaration, and that the declaration itself does 
not mean they are actually in such danger, but only that the same favors granted by law to those in 
danger of death should be granted to them. 

Thus it appears that the phrase “should be regarded as equal” (aequiparantur) was purposefully 
chosen to preserve the distinction between those who are actually in danger of death, and others who, 
although not in such danger, should receive the same treatment. This means that the term danger of 
death does not itself have a broad meaning, and that any attempt to make a situation equivalent to it that 
doesn't strictly qualify must be supported by a sufficient argument. If Merkelbach's criticism of the 
indulgent theory espoused by Cappello and others is well-founded, then even a strong argument by 
theologians, by which a novel extension of the law's favors for danger of death is made to some other 
situation, cannot be admitted without an authentic interpretation by the Holy See, because it would be 
an extension of the law. 

One could argue against Merkelbach on this point by saying that a consensus of theologians can 
establish a doubt of law, which allows the more lenient view to be followed until the doubt has been 
settled by authority; but on the other hand, it seems that no such doubt can suffice to contradict an 
established custom and to effectively grant a power without at least the tacit consent of a competent 
superior. In the circumstances of today, lacking the ability to consult theologians or the Holy See, it 
seems that Merkelbach's opinion at least deserves substantial respect, and that no Catholic can be 
reproached for following it. 

The crucial point for the present study, which Merkelbach affirms and Cappello does not plainly 
contradict, is that the sense attributed to danger of death in ecclesiastical law is the strict sense, period. 
Certain cases have been placed on an equal footing with danger of death, but such cases imply no 
change in the meaning of danger of death per se, and it takes ecclesiastical authority, or at least the 
consensus of theologians, to add to the number of such cases. This directly contradicts the reasoning 
employed in the present objection, which says that danger of death inherently includes all who will 
have to live a lengthy time without the sacraments, especially those who are likely to have no approved 
confessor for the rest of their lives. One could attempt to prove that such cases should be regarded as 
equivalent to danger of death, but the idea that danger of death includes them is simply wrong. 

Following Merkelbach's view that only those cases that are commonly held to be equivalent to 





14 cf. Appendix A, n. 10 on interpretation of laws 
15 Merkelbach, Summa Theologiae Moralis, III. 635. (8" ed.) (translated from Latin) 
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danger of death can be regarded as such, it seems that (1) mobilized military personnel in wartime, (2) 
those in danger of falling into perpetual insanity, should be included. If there are any other such cases, 
it is odd that they have not come up in the sources thus far consulted for this study. 

Now the passage from St. Alphonsus Liguori: 


Question II. Whether every priest may absolve from all sins and censures not only when 
[death is] imminent, but also in danger of death? (Some authors) deny it. But more truly and 
commonly (other authors) affirm it. The reason is, that in this matter imminent death and 
danger of death are accepted for the same thing, as appears from c. Si quis suadente, where [it 
says| May none of the bishops presume to absolve him, unless in danger of death. For in such 
danger anyone who is in mortal [sin] is equally bound to confess, as if he were imminently 
dying. Concina agrees only if the danger is so grave that it can hardly be certainly distinguished 
from imminent death: but more truly it appears sufficient that there be a prudent fear that the 
danger will lead to death. 

But such a danger is regarded as present in battle, in a long sea voyage, in a difficult 
birth, in a dangerous illness, and such like, as say (certain authors). The same [is true] of him 
who is in probable danger of falling into insanity. The same of captives among the Infidels 
with scant hope of liberty, if it is believed that they will have no other priests.'° 


This would seem to be the passage to which the present objection refers. The case of being a 
long time without confession is mentioned in two other places in St. Alphonsus' treatment of the 
sacrament of Penance in his Theologia Moralis, as justifying the use of probable jurisdiction" and of 
doubtful jurisdiction’? (conditionally, of course), but those passages are beside the present point. 

It seems that the essential characteristic of captives among the infidels, which could perhaps 
assimilate them to those in danger of death, is that they will probably die without ever having another 
priest available to hear their confession. Christian slaves in Muslim North Africa might well have 
found themselves in such a lamentable situation. There is no proper analogy between their case and 
that of modern Catholics in the civilized world, who, if they may be regarded as in danger of death, 
may well have frequent access to priestly ministrations for the rest of their lives. The captives among 
the infidels were likely to never have any priest for the rest of their lives. 

It is noteworthy that Aertnys-Damen, who follow St. Alphonsus closely, say nothing out of the 
ordinary in their treatment of supplied jurisdiction in danger of death. They make no mention of those 
who will lack a confessor for a long time, or of captives among the infidels, as being effectively in 
danger of death for purposes of supplied jurisdiction for confession." 

As to the possible application of canon 209 to secure the benefits of canon 882 for those who 
will be a long time without a confessor, this cannot be admitted. If there were doubt as to the actual 
condition of those who might be in danger of death, this would be a doubt of fact. Such a doubt does 
not exist; their condition is that they will probably have no confessor for the rest of their lives. The 
doubtful point concerns the extension of canon 882 to cases that do not evidently fall within its scope, 





16 Liguori, Theologia Moralis, VI. 561. (translated from Latin; citations omitted; bold emphasis added) Last sentence in 
Latin: “Idem de captivis apud Infideles cum exigua spe libertatis, si credantur nullos alios Sacerdotes habituri.” This is 
worded differently as cited by Ballerini-Palmieri: “Danger of death is regarded as present ... for a captive, who perhaps 
shall never otherwise find an approved [priest].” “in captivo, qui forte non est alias inventurus approbatum etc.” 

17 Liguori, Theologia Moralis, VI. 573. 

18 Liguori, Theologia Moralis, VI. 571. 


19 Aertnys-Damen, Theologia Moralis, vol. II, n. 361 (16" ed.) 
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and this is a doubt of law.” As explained in section 4.2.2, such a doubt cannot be regarded as positive 
and probable, as required by canon 209, unless it is supported by the opinions of several approved 
authors who have personally examined the question, or by an in-depth study by a very learned scholar. 
It seems that neither of these avenues is available in the present case. 

One final point against the extension of danger of death as proposed in this objection: In most 
cases of confession in danger of death, it is valid absolution that is wanted, not the advice and remedies 
that a confessor would ordinarily give. It would be rare for a priest whose jurisdiction is supplied on 
account of danger of death to hear confessions routinely, much less to do so for all people 
indiscriminately. It is unreasonable so to stretch the Church's extraordinary provision for those who 
quite possibly will soon go to Judgment and eternity, by which confessional jurisdiction can be granted 
even to heretics, as to make it supply jurisdiction to all traditionalist priests to routinely hear 
confessions of any person anywhere in the world for decades.” The dissimilarity between the 
situations is too great to justify the analogy. 

The reception of sacraments from Eastern schismatics is addressed in the next two objections. 


Obj. 3: Valid absolutions given by Eastern schismatics 


The Sacrament of Penance can be validly administered by Eastern schismatics, when the 
penitent is in good faith (i.e. not formally guilty of schism). The jurisdiction for this sacrament 
is supplied by the Church. If such is the case for Eastern schismatics, then surely traditionalist 
priests who are Catholics must also receive supplied jurisdiction. 


Reply: The supply of jurisdiction to Eastern schismatics comes from the well-known provisions of the 
Code of Canon Law. There is nothing extra-legal about their case, so it cannot be used to support any 
extraordinary theory of supplied jurisdiction for traditionalist priests. Several quotations will be 
presented that confirm this view, the first from Cappello: 


501. Whether schismatic or heretical priests absolve validly through jurisdiction that they 
actually possess, or only by jurisdiction supplied by the Church. — 1. Schismatic and 
heretical priests, at least those who are so publicly and notoriously, without a doubt lack 
ordinary and also delegated jurisdiction for hearing confessions, according to the general 
principles of law both as regards the nature of an office and the capacity of the subject as 
concerns ordinary power, and as regards the conditions required in the subject of delegated 
jurisdiction. What we have written on this point in our work on Matrimony is pertinent here. 

2. But common error can easily exist, certainly in practice, and at least in many cases is 
to be admitted. Thus there is occasion of applying the prescription of canon 209, for the good 
of souls, so that schismatic and heretical priests, as long as they be validly ordained, on this 
account can validly absolve.” 


Now from Cardinal Billot: 


[O]utside the true Church, and without a mission received from her, the sacraments may 


20 Miaskiewicz, op. cit., p. 180: “A doubt of law exists when there is no certainty about the existence, permanence, force, 
or comprehension of the law.” 

21 Such broad jurisdiction for hearing confessions ordinarily belongs only to Cardinals and to the Roman Pontiff. 

22 Cappello, De Sacramentis, II-1. 501. (3 ed.) (translated from Latin) 
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be validly confected;* for the divine law excluding heretics and schismatics from the 
dispensation of the sacraments is not a nullifying law, but only a prohibiting law. 


* Billot footnote: “Some restriction is to be made concerning the sacrament of Penance, for 
whose validity jurisdiction is required which is not given by ordination, but only by 
communication from the prelates of the Church. Thus in the Greek sects, where there are 
validly ordained priests and bishops, the sacrament of Penance is null, unless in danger of death, 
in which every priest has [jurisdiction] from the Catholic [Church], that he may absolve. But 
perhaps it may be said, that the Church supplies in such places where common error is present, 
that is, good faith, and a colored title on the part of the priests. — There would also be some 
restriction for Matrimony, after the decree of Trent establishing the impediment of clandestinity. 
But of that [we may speak] elsewhere, because indeed the present consideration concerns those 
sacraments that are confected by the exercise of sacred power, and to whose regular 
administration the sacerdotal character ordains [a man]; [but] Matrimony is not of this kind.” 


For Christ, from the abundance of His goodness, willed that even outside the Church's borders 
the saving remedies might be found, not that they are fruitful for those who with certain 
knowledge adhere to an illegitimate minister, but certainly [they are fruitful] for those who from 
the sin of communicating with a false sect will either be absolved by penance, or entirely 
excused on account of good faith or of lacking the use of reason.” 


And last, from Aertnys-Damen: 


Now, if common error is present, even those who privately know that the confessor lacks 
jurisdiction may be absolved validly, because the Church supplies in general. 

On account of common error, the absolutions of schismatic priests in the East appear to 
be valid. That the Code should be extended to the Orientals here on account of the nature of the 
matter, appears from canon 1. Or at least it may be said that it was thus held before the Code, 
when a colored title is present which is present at least in the estimation of the people. But if 
the Code has no force for the Orientals in this matter, there remains for them that which before 
the Code was regarded as having force for the universal Church and not for the Latin Church 
only. Further, it appears to be the common persuasion of the Orientals, even including 
Catholics, that the absolutions of schismatics are valid. Moreover, when a schismatic returns to 
union with the Church, he is not obligated to repeat his confessions. But the Church indeed 
prohibits that the faithful confess their sins to schismatic priests, yet not because the absolution 
would be invalid, but because communion in sacred things is forbidden. Additionally, just as 
the Church does not take away the power of confirming from these priests, she likewise is not 
regarded as wishing to take away the power of absolving from [these] priests. And indeed some 
say that the Church has not taken away from [schismatic] bishops the power of granting 
jurisdiction for the sacramental forum, for a declaratory or condemnatory sentence is required 
so that an act of jurisdiction by an excommunicate should be invalid. But such a sentence has 
not been passed with regard to dissident Eastern bishops. Therefore the act of jurisdiction by 
which they deputize a priest for confessions would not be invalid. But it appears that the 





23 Billot, De Ecclesiae Sacramentis, Bk. I, Q. 64, § 2. p. 182 (translated from Latin) 
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contrary [opinion] should be upheld, because it is a question of schismatics.”* 


From these quotations, it appears that jurisdiction exercised by schismatics should be explained 
thus: the Church does not exclude schismatic priests from supplied jurisdiction, and insofar as they 
have it, it flows from the usual provisions of the law. None of this is relevant to the case of 
traditionalist priests, because, as they are not commonly regarded as legitimate pastors or confessors, 
they cannot receive jurisdiction on account of common error.” 


Obj. 4: Permission to receive sacraments from Eastern schismatics 


"Danger of death" is a very broad concept. It applies to anybody who will have to live a 
lengthy period without access to the sacraments. I can't cite the document, but for example it 
was stated that a man who lived in the East amongst schismatics and could not foresee having 
access to a Catholic priest for some years would be justified in approaching a schismatic (given 
that perversion and scandal were avoided) for the sacraments. This should illustrate the 
principle.” 


Reply: The idea that the Church attributes a broad meaning to danger of death, so that it includes 
circumstances in which there is no proximate danger of physical death or perpetual insanity, has been 
shown to lack an adequate foundation in canon law and in the teaching of theologians.” 

It has also been shown that jurisdiction for hearing confessions is available to most schismatic 
priests on account of common error, but that this cannot be said of traditionalist priests who claim only 
supplied jurisdiction and are not regarded as lawful pastors or as approved confessors.** One could 
propose that a document allowing particular Catholics to receive sacraments from particular 
schismatics in particular circumstances would itself confer the necessary jurisdiction, either explicitly 
or tacitly,” to the schismatic priest for the particular acts permitted by the Church, but no document is 
available to thus grant jurisdiction to traditionalist priests. 

These points alone are sufficient to refute the present objection, or at least to throw the burden 
upon the objector to defend his case and present some actual evidence. But more can be said that 
should put the matter to rest permanently. 

It seems that the present objection means to assert a general permission for Catholics to receive 
sacraments from schismatic priests whenever Catholic priests are not available for a long time, 
although the lack of detail makes this point unclear. There is need to specify which sacraments may be 
received, what safeguards must be observed, and what circumstances make this licit. Are the 
sacraments to be received frequently and regularly, or only occasionally on account of grave necessity? 
In public, or in private? Such details are crucial to any attempt to draw a parallel between traditionalist 
ministry, which is public and regular, and any possible permission to receive sacraments from a 
schismatic minister. 

Based on the present writer's personal experience, there are many false ideas about Eastern 
schismatics that are not infrequently expressed by Catholics: that they are not heretics, that they are not 





24 Aertnys-Damen, Theologia Moralis, vol. II, n. 359. (16" ed.) (translated from Latin) 
25 cf. section 2.2 

26 John Lane, Bellarmine Forums, Epikeia thread 

27 cf. section 2.1 and section 5, Objection 2 

28 cf. sections 2.2 and section 5, Objection 3 

29 cf. section 3.1 on tacit jurisdiction 
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really separated from the Church, that there is no prohibition against receiving the sacraments from 
them if one has a moderately urgent reason for doing so. Perhaps the source of this confusion is an 
improper mixing of the status of persons with the status of schismatic sects, or perhaps an unwitting 
acceptance of this proposition from the Syllabus of Errors condemned by Pope Pius IX: 


17. Good hope at least is to be entertained of the eternal salvation of all those who are not at all 
in the true Church of Christ. — Encyclical “Quanto conficiamur,” Aug. 10, 1863 *° 


Fortunately there is a good English source on the subject of receiving sacraments from 
schismatics: The Communication of Catholics with Schismatics: A Historical Synopsis and a 
Commentary, by Rev. Ignatius Szal. This is a doctoral dissertation published in 1948, twenty years 
after the promulgation of the Code of Canon Law. 

Szal gives the correct doctrine on receiving sacraments from schismatics in these two extracts: 


The act of seeking or receiving the sacraments from a schismatical minister is forbidden 
in virtue not only of the divine law but also of the law enacted in canon 1258, § 1.*! There also 
have been responses of the Holy Office which have forbidden positive religious communication 
with schismatics in the dispensing of the sacraments. It is never licit to request the reception of 
the sacraments from one who would administer them in a way different from the Catholic rite 
and thus would differentiate the administration from the one employed by the Church. This 
would be an immediate participation in an illicit form of worship, and an implicit profession of 
a false sect. Such a request is likewise illicit if the sacrament be administered by a schismatic 
minister in a Catholic rite, except in extreme necessity and then only in the cases of baptism and 
penance. Even in these cases the circumstances would have to make it manifest that the request 
did not imply the recognition of a false sect. 

The prohibition against the communicating with non-Catholics in the dispensing of the 
sacraments hs existed since the earliest times. There is a reference to this in the Decree of 
Gratian. The glossa to the text in question cited a letter of St. Augustine against the Donatists. 
It was there stated that only in danger of death should one seek baptism from a heretic or a 
schismatic, and that it would be gravely illicit to do so outside any such necessity. 

Even when a schismatic minister confers a sacrament according to the Catholic rite, he 
acts illicitly. In order that the minister of the sacraments may confer them licitly, he must have 
the authorization of the Church. Since the Church alone is given the power of administering the 
sacraments, it remains within the exclusive province of the Church to depute its ministers. This 
authorization is certainly lacking in the case of a schismatic minister, except when the Church 
allows of exceptions in order to provide a safeguard for souls, as, e.g., in canon 209, or in 
consideration of the extant danger of death or of some similar extreme necessity. General 
authorization is given by the law with relation to private baptism and also the contracting of 
marriage in cases of necessity. In all other cases special authority as conferred either by the law 
or by the properly accredited minister is necessary. 

Since schismatic priests are without the necessary authorization except in extraordinary 


30 Dogmatic Canons and Decrees, p. 191 

31 Augustine, op. cit., vol. VI, p. 192: “Haud licitum est fidelibus quovis modo active assistere seu partem habere in sacris 
acatholicorum.” Peters, op. cit., p. 426: “It is not licit for the faithful by any manner to assist actively or to have a part in 
the sacred [rites] of non-Catholics.” 
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cases, they administer the sacraments illicitly, and one could not request or receive the 
sascraments from such ministers. To do so would be to cooperate in their illicit administration, 
which in the absence of a just cause is forbidden. But since the ministers are schismatics, there 


is also involved a religious communication which is forbidden outside the case of danger of 
death.” 








Communication in the Reception of the Sacraments, Article V — Penance 
A. Outside the Danger of Death 


As early as 1631 there arose the question to whom Catholic priests were to apply for 
permission to use their faculties. The nature of these faculties is not evident from the response, 
but they had been granted by the Holy Office, and the permission of the bishop was needed for 
the use of them. In reply to this matter the Sacred Congregation for the Propagation of the Faith 
stated that priests could seek permission for the use of their faculties from bishops who were 
regarded to be Catholic, provided that the priests had that degree of certitude regarding the 
orthodoxy of the bishops which excluded all suspicion of the schism or the error current in that 
region as attaching to them. In answer to further doubts proposed by the Capuchin 
missionaries, the same Congregation replied that it was not permissible to seek the permission 
for the use of even one of the faculties from schismatic bishops. It insisted that the clause 
which had stated that permission was to be sought must be understood in regard to bishops who 
were in communion with the Church of Rome. There was asked the further question whether 
this permission could be obtained from schismatic pastors, but the reply of the Congregation 
was the same as that in regard to schismatic bishops. 

On May 15, 1709, the Holy Office forbade Catholics to hear the confessions of 
schismatics or to confess to them. Under no circumstances, not even in the case of necessity, 
according to a response of the Sacred Congregation for the Propagation of the Faith on February 
17, 1761, was it permissible for a Catholic to confess his sins to a schismatic priest in order to 
obtain absolution from him. In this response no mention was made of the extreme case of a 
penitent in danger of death, but there was an express advertence to this eventuality in a later 
reply of the Holy Office. 

To a question presented to the Sacred Congregation for the Propagation of the Faith in 
1839, the following reply was made. Ethiopian converts were not to receive the sacrament of 
penance from a heretical priest. Upon the further question whether it was permissible for an 
Ethiopian missionary to confess to a heretical priest in a case of necessity, the Sacred 
Congregation furnished the ironical, if not also indignant, reply: “Nihil esse respondendum.” 
The answer to the question appeared so manifest and evident, that to raise the question at all 
branded the questioner's action as foolhardy, and consequently as deserving no reply. 

Here as in every other sacrament the general principle is that it is gravely illicit to 
request or receive the sacrament of penance from a schismatic minister outside the danger of 
death. The ordinary necessity which a person senses when he is in the state of mortal sin is not 
sufficient to allow him to confess to a schismatic priest and to receive absolution. Such a 
person would be obliged to make an act of perfect contrition as best he could, and then to await 





32 Rev. Ignatius Szal, The Communication of Catholics with Schismatics, pp. 59-61 (citations omitted) 
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the opportunity to confess his sins to a Catholic priest. He would have to be in extreme 
necessity, namely, in danger of death, before he would be permitted to confess his sins to a 
schismatic priest. 

However, there is an opinion according to which one could confess his sins to a 
schismatic priest in circumstances other than when one is in danger of death. There is a 
practical difficulty current in the Orient where Catholics live in sections which are 
predominantly schismatic. It is very probable that a Catholic may find himself in a situation 
which implies the guilt of a mortal sin in his soul and will not have the opportunity of going to 
confession to a Catholic priest for two or three months. He is in the state of mortal sin, and his 
conscience is troubled. He tries to make an act of perfect contrition, but he cannot satisfy his 
conscience in the matter. In this case, if there were no scandal or danger of perversion, such a 
person could probably confess his sins to a schismatic priest and receive absolution in order that 
he would no longer remain in the state of mortal sin (Souarn, Praxis Missionarii, pp. 125, 126). 
Because of the doubt concerning the jurisdiction of the confessor there may arise the question of 
the validity of such a granted absolution, but if the conditions of common error according to 
canon 209 are verified, there should be no doubt that such an absolution is valid. 

This opinion of Souarn enjoys some probability in so far as there is here involved no 
violation of the divine law, and under the circumstances as presented, because of the very grave 
inconvenience, the ecclesiastical law forbidding such religious communication would cease. 
However, in practice it is unlikely that all the necessary conditions would be present in order to 
permit such a religious communication. It is difficult to see how the danger of perversion and 
of scandal could efficaciously be removed.” 


These passages make it clear that to receive sacraments from schismatics is forbidden except in 
cases of extreme necessity, and that a Catholic who proposes to receive a sacrament from a schismatic 
must take several precautions, one of which is that he not be seen as even implicitly recognizing a false 
sect as legitimate. The confluence of circumstances that would allow a Catholic not in danger of death 
to licitly approach a schismatic priest and be validly absolved is so unlikely as to practically never 
occur. One cannot make any reasonable analogy between this case and the reception of sacraments 
from traditionalist priests in their usual ministry, which is done frequently, publicly, without any grave 
necessity, and in a manner that implicitly recognizes the traditionalist chapels as part of the Catholic 
Church. 

Much more from Szal is quoted in Appendix A, n. 11, and is very worthwhile reading. 
Examples of special instances in which the Church has permitted religious communication with non- 
Catholics, along with their likely theological explanation, are given in Appendix A, n. 12. 


Obj. 5: St. Vincent Ferrer 


During the Great Western Schism, St. Vincent Ferrer mistakenly recognized an antipope 
as a true pope, and carried on a priestly ministry in obedience to him. It is not credible that St. 
Vincent did not have jurisdiction, especially as he was working miracles at this time. The 
antipope was not able to grant jurisdiction, so St. Vincent must have received it some other way. 
If this could happen in his case, it can also happen for traditionalist priests today. 





33 Rev. Ignatius Szal, The Communication of Catholics with Schismatics, pp. 90-92 (most citations omitted) 
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Reply: St. Vincent had supplied jurisdiction in virtue of common error. The vast majority of people 
where St. Vincent was ministering reasonably believed that he was authorized by the Church in the 
usual way. This is the kind of common error that causes jurisdiction to be supplied. 

Traditionalist priests do not receive supplied jurisdiction on account of common error, because 
they are not commonly regarded as legitimate pastors or confessors. See section 2.2 for more details. 


Obj. 6: St. Thomas recommends confession to a layman 


In regards to the Sacrament of Penance, St. Thomas teaches that even a layman, though 
not the judge over a person, through lack of a priest and on account of urgency can take the 
place of judge over a person who confesses to him. In this case, the layman would only be 
lacking the power of Orders to absolve. Although he lacks the power of Orders to absolve, the 
layman takes the place of the judge in so far as the penitent submits to him. 

"Although a layman is not the judge of the person who confesses to him, yet, on account 
of the urgency, he does take the place of a judge over him, absolutely speaking, in so far as the 
penitent submits to him, through lack of a priest." (ST, Suppl. Q.8, Art.2, ad.2) 

If circumstances exist where a layman can take the place of a judge over the penitent, 
insofar as the penitent submits to him; then certainly circumstances exist when a priest, simply 
lacking jurisdiction, can take the place of a judge over a penitent, in so far as the penitent 
submits to him. Unlike the layman, the priest in these circumstances also has the power of 
orders and could, therefore, validly absolve the penitent.” 


Reply: This objection assumes what it needs to prove, namely, that the penitent's willing submission to 
a priest can make him a judge in the sense required for sacramental absolution. If this were true, then 
the Church's laws that restrict confessional jurisdiction would be worthless because the penitent himself 
could cause jurisdiction to be supplied to any priest to whom he wished to confess. 

Kearney's remarks on jurisdiction shed light on this matter: 


Jurisdiction may, then, be defined as a public power of ruling or governing others. If, 
however, the definition is to be restricted to the ecclesiastical forum, it may be described as a 
public power granted by Christ or by His Church through a canonical mission, of governing the 
baptized to the end of eternal life. Concerning this definition the following may be noted: 

a. It is called a public power to distinguish it from the mere economic or dominative 
power that is exercised by a husband over his wife, a father over his children, or a teacher over 
his pupils. 

b. This power is conferred directly by Christ, when it is question of the jurisdiction of 
the Church, as such, or of the Supreme Pontiff as successor of Peter, on whom Christ bestowed 
the fullness of power. It is said to be conferred by the Church through a canonical mission 
when inferiors of the Supreme Successor of Peter derive from the Vicar of Christ a share in the 
power committed by Christ.” 


From this it is evident that no private individual can confer or attract ecclesiastical jurisdiction 
by his own submission to another. Such submission can only confer a private or domestic power of 





34 Christopher Conlon, The Errors of Authentic Illusions, p. 70 
35 Kearney, The Principles of Delegation, pp. 45-46 
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some sort, as that of a teacher over his pupils or the owner of a boarding-house over his boarders. 
As an additional point of interest, Cappello says the following about confession to a layman: 


Is it licit today to make one's confession to a layman? Some, as Navarrus, Gregorius de 
Valentia, and others, whom Benedict XIV approves, teach: “Unless he be excused on account of 
ignorance, he sins gravely who, in the present state of things, even in the case of necessity 
confesses his sins to a layman: because he brings himself into disrepute for no cause, and 
perhaps gives occasion to others to suspect him of adhering to the heresy of the Lutherans.” 

Thus we see fit to distinguish: if confession be made to a layman as to a minister of 
Christ, having the power of the keys, and thus in order to obtain sacramental absolution from 
him, then without a doubt there is error against the faith and thus a most grave sin; but if, on the 
contrary, [such a confession] be made through lowliness of heart or humility, there is no sin, as 
long as there is no scandal or other trouble. In practice, this mode of confession should be 
neither encouraged nor permitted, but generally prohibited.” 


Obj. 7: St. Thomas on supplied jurisdiction in cases of necessity 


From St. Thomas Aquinas: 
Whether a penitent, at the point of death, can be absolved by any priest? 


Spiritual necessity is greater than bodily necessity. But it is lawful in a case of 
extreme necessity, for a man to make use of another's property, even against the owner's 
will, in order to supply a bodily need. Therefore in danger of death, a man may be 
absolved by another than his own priest, in order to supply his spiritual need. ... 

I answer that, If we consider the power of the keys, every priest has power 
over all men equally and over all sins: and it is due to the fact that by the ordination of 
the Church, he has a limited jurisdiction or none at all, that he cannot absolve all men 
from all sins. But since “necessity knows no law,” in cases of necessity the ordination of 
the Church does not hinder him from being able to absolve, since he has the keys 
sacramentally: and the penitent will receive as much benefit from the absolution of this 
other priest as if he had been absolved by his own. Moreover a man can then be 
absolved by any priest not only from his sins, but also from excommunication, by 
whomsoever pronounced, because such absolution is also a matter of that jurisdiction 
which by the ordination of the Church is confined within certain limits.” 


So we see that all priests, by virtue of ordination, have the power of the keys. In cases of 
necessity, they may and indeed must use this power for the good of the faithful.** 


Reply: This passage from St. Thomas relates to supplied jurisdiction in danger of death. It doesn't 
plainly teach that the Church supplies jurisdiction in urgent necessity short of danger of death. It's 
quite possible that the kind of necessity that St. Thomas is addressing here is limited to danger of death. 





36 Cappello, De Sacramentis, vol. II-1, n. 366 (3 ed.) (translated from Latin; citations omitted) 
37 St. Thomas Aquinas, Summa Theologica, Suppl. Q. 8, a. 6 (emphasis added, citations omitted) 
38 adapted from John Lane, Bellarmine Forums, False Shepards: Trad Clergy acting against Divine Law? thread 
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In his reply to objection 1, St. Thomas cites the recognition of the Church — that is, the 
customary recognition of the bishops by which jurisdiction can be granted tacitly — to prove that 
jurisdiction is supplied in danger of death: 


Objection 1. It would seem that a penitent, at the point of death, cannot be absolved by any 
priest. For absolution requires jurisdiction, as stated above (a. 5). Now a priest does not 
acquire jurisdiction over a man who repents at the point of death. Therefore he cannot absolve 
him. 


Reply to Objection 1. One person may act on the jurisdiction of another according to the latter's 
will, since matters of jurisdiction can be deputed. Since, therefore, the Church recognizes 
absolution granted by any priest at the hour of death, from this very fact a priest has the use of 
jurisdiction though he lack the power of jurisdiction. 


So St. Thomas does not say that jurisdiction is supplied in danger of death merely because of 
necessity, but also because the Church has manifested her will to supply it. This suggests that one 
should consult the law and custom of the Church in order to resolve a doubt about the extent of 
supplied jurisdiction. If there is no law or custom showing that jurisdiction is supplied in urgent cases 
short of danger of death — and there is not — then this passage from St. Thomas favors the opinion that it 
is not supplied in such cases. 

Also, it would be wrong to think that any priest could absolve anyone if the Church did not 
restrict his jurisdiction — as if to have unlimited jurisdiction for confessions were the natural condition 
of a priest. This is addressed by Pohle and by Schieler: 


The power of order is given to every priest at ordination. Not so the power of 
jurisdiction. The two are separate and distinct and pertain to different spheres. The bishop in 
saying, "Accipe Spiritum sanctum, quorum remiseris" etc., manifestly intends to confer the 
former only. Durandus, Almain, and Armachanus held that the power of jurisdiction is 
conferred in Holy Orders, but its exercise without express authorization is prohibited by the 
Church. This view was rejected by the sententia communis. The practice of the Church plainly 
shows that a priest who absolves without jurisdiction absolves invalidly. The contrary teaching 
of the Jansenistic Council of Pistoia was condemned by Pius VI.” 


[F]or a valid absolution there are required both potestas ordinis and potestas 
jurisdictionis. ... It is a peculiarity of this potestas ordinis that the exercise of it without the 
Church's commission is not illicit only, but invalid. Hence, while in the other Sacraments 
jurisdiction is extrinsic to the exercise of power and only regulates it, in the Sacrament of 
Penance the jurisdiction is an intrinsic condition, because the exercise of the power of this 
Sacrament is essentially a judicial act and involving jurisdiction. 

... From the preceding it follows: (1) that the doctrine which teaches that jurisdiction is 
conveyed by ordination merely is false; (2) that it is also false to teach that ordination 
confers ipso facto jurisdiction, but that the Church can restrain its exercise and that in 
granting jurisdiction she does no more than remove her own prohibition; (3) that it is the 
same thing to say: the Church confers jurisdiction to a priest, as to say, the Church assigns in 





39 Pohle, The Sacraments: Penance, p. 127 (citations omitted) 


82 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


foro interno certain subjects to the priest; (4) that one may say, the potestas ordinis which is 
acquired by the character of the priesthood is the potestas inchoata to absolve, while it is 
incorrect to say that the potestas ordinis is the potestas jurisdictionis inchoata or habitualis; 
(5) that jurisdiction differs from the powers of Orders both in its essence and in the mode by 
which it is acquired; in its essence, since jurisdiction is the power of judging and binding 
subjects, while ordination only confers the power ex jure divino of acquiring jurisdiction and is 
the necessary condition that the absolution be sacramental; in its mode, since jurisdiction is 
imparted by the concession of the Church, while the power of Orders comes from the 
consecration to the priesthood.“° 


Obj. 8: Nullifying laws and epikeia 


The laws that would prevent a traditionalist priest from absolving in the confessional are 
nullifying or invalidating laws, and thus, according to Canon 15, are subject to dispensation. 
This means that they are human ecclesiastical laws and may be set aside by epikeia. 


Reply: Augustine explains the various kinds of laws and the meaning of canon 15: 
OBLIGATION OF LAWS 


In order to determine the obligatory force of a law, it must be noticed, as we have 
already stated, that a difference exists between divine (positive) and human laws. We may 
safely say that all moral laws which are based on the dictates of reason, have been laid down in 
Holy Writ. However, there are also positive divine laws which, per se, do not regulate the 
morality of acts, but determine the constitution of the Church and the Sacraments or the 
essentials of divine worship. These positive divine laws are out of the reach of human 
legislation and subject only to declaration or interpretation. They receive their obligatory force 
from divine law, natural and positive, and bind all the members of the Church without further 
injunction. Such laws evidently have no territoral limits. It is otherwise with positive human 
laws, which admit of distinction. Hence § 2 of Canon 8 (supra) says that a law must be 
presumed to be not personal but territorial, unless the contrary is evident, as, for instance, in 
case of the law prescribing the recital of the Breviary, which is manifestly personal. 

Considering the intrinsic force of the obligation imposed by ecclesiastical law, we must 
make a distinction between merely prohibitive and nullifying laws. A merely prohibitive law 
renders an act against that law illicit, and this may be stated in barren terms, affecting merely 
conscience; or it may prohibit an act under penalty. In the former case we speak, with the old 
Roman jurisconsults, of a /ex minus quam perfecta, in the latter of a lex perfecta, which has a 
penal sanction attached. 

There is another species of laws, called irritantes or inhabilitantes, which are nothing 
else but nullifying laws, viz., such as render an act committed contrary to them null and void 
(lex plus quam perfecta). 

Now the Code says: 


Canon 11: Irritantes aut inhabilitantes eae tantum leges habendae sunt, quibus aut actum 





40 Schieler, Theory and Practice of the Confessional, pp. 280-81 (emphasis added) 
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esse nullum aut inhabilem esse personam expresse vel aequivalenter statuitur. 


Only those laws are to be considered as nullifying which state in express or equivalent 
terms that either the act is null and void or that a [certain] person is incapable [of performing a 
valid act against the law]. 

Thus, e.g., the first degree of consanguinity renders a marriage null and void, whilst the 
attempted marriage of one in sacris is null by reason of the incapability of the person, expressly 
so declared. Equivalent means equal in force or significance so far as concerns the matter under 
consideration. 

The subject of nullifying laws is continued in Canon 15. 


Canon 15: Leges, etiam irritantes et inhabilitantes, in dubio iuris non urgent; in dubio 
autem facti potest Ordinarius in eis dispensare, dummodo agatur de legibus in quibus 
Romanus Pontifex dispensare solet. 


If a doubt arises as to the law, nullifying laws are not urgent; if there is a doubt regarding 
a fact, the Ordinary is empowered to grant a dispensation, provided there is a question of laws 
in which the Roman Pontiff is wont to dispense.*! 


It is of course true that human ecclesiastical laws may be set aside for a grave reason. It may 
also be granted that such a reason is often present on account of the Vatican II revolution. However, as 
discussed in various parts of this study,” a priest does not have jurisdiction unless it is positively 
conferred by ecclesiastical authority, and this requires more than merely to be excused from certain 
laws. It needs to be shown that jurisdiction is actually granted to traditionalist priests, not merely that 
some laws that would prevent this may be set aside. 

Riley's discussion of nullifying or invalidating laws sheds light on this point: 


An invalidating law is one that renders void certain acts which would otherwise be valid 
according to the natural law. It is important at the outset of this discussion to emphasize that the 
invalidating laws which are here to be considered presuppose that those acts which they void 
would be valid by natural law, had not the human positive law (or even divine positive law, in 
Roelker's opinion) intervened. It is true that sometimes a positive law expresses a provision of 
the natural law which not only prohibits but also invalidates certain acts. But in the strict sense 
of the term, such laws are not invalidating laws as understood by most moralists and canonists. 

Canon 1083, § 2, 2°, for example, legislates that a marriage between a free person and a 
slave is invalid, provided that the former was of the belief that he was entering into the contract 
with an individual who was free. By reason of Canon 1067, § 1 a marriage entered into by a 
boy who has not completed his sixteenth year or by a girl under the age of fourteen completed is 
null and void. In these two latter cases the obstacles to validity have been established by 
positive human law; by natural law the aforesaid impediments do not exist. In the strict sense 
of the term, then, only such laws as the latter are invalidating laws; and only such concern us in 
this chapter. 

Moreover, there are some positive laws which demand the fulfillment of certain 





41 Augustine, op. cit., vol. I, pp. 83-85 
42 cf. sections 3.2.4, 3.2.5, and section 5, Objections 7 and 14 
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conditions for the granting or exercise of particular faculties which they themselves confer. 
Should an individual fail to fulfill these conditions, or should he act beyond the scope of the 
faculties granted, his act would be invalid. For example, certain faculties are granted to a 
confessor by virtue of Canons 1044 and 1045. The Canons, however, mention certain specific 
exceptions to which these powers do not extend. If a confessor should attempt to use the 
faculties thus conferred in cases involving these exceptions, his act would be devoid of effect. 
Thus, for example, a priest acting on the basis of faculties which he possesses by virtue of 
Canon 1044 cannot dispense from the impediment of affinity in the direct line, when the 
marriage has been consummated. Nevertheless, it should be pointed out that the law under 
consideration in such a case is not an invalidating law in the strict sense of the term. For it does 
not place an obstacle to a power which an individual already possesses from natural law.*? The 
action of the confessor in the above example, should he attempt to dispense, would be invalid 
“not because a positive law disqualifies him ... but because the positive law does not remove 
his natural disability.” 


It is fortunate that Riley chose the example of jurisdiction in the confessional, as this helps to 
clarify the matter at hand. The key point is that a priest without faculties has a natural disability to 
perform acts for which they are necessary. A priest without the faculty of dispensing from a marriage 
impediment simply cannot do it. A priest without any title to jurisdiction for hearing confessions 
simply cannot give a valid absolution. In such cases the natural disability of the priest cannot be 
removed by excusing him from the observance of ecclesiastical laws. 

Some examples may help to clarify this point. Human beings are naturally unable to fly. In an 
emergency, human laws governing flight may be set aside, but this cannot take away man's natural 
inability to fly. On the other hand, since men are naturally able to walk, the setting aside of a law that 
forbids walking in a certain place will allow men to walk there. 

Because the power to absolve is not in the nature of Holy Orders, but requires jurisdiction as 
well, no priest can acquire this power by the mere setting aside of law. 


Obj. 9: Right to organize a regular ministry where there is no local hierarchy 


Common sense and Catholic doctrine say that a faithful priest should provide the 
sacraments where the local hierarchy does not exist or cannot do so, when he is certain of the 
implied consent of the Roman Pontiff. 


Reply: Two sources have thus far come up in support of this objection. First, this remark by the 
(revolutionist) “Congregation for the Doctrine of the Faith” in a letter to Archbishop Marcel Lefebvre: 


3. You consider that the priests ordained by you have the jurisdiction provided for by Canon 
Law in cases of necessity. Is this not to argue as though the legitimate Hierarchy had ceased to 





43 Riley footnote: “The same [i.e., that they are not irritantes or inhabilitantes (nullifying)] is to be said of laws that are 
iuris constitutivae, that is, which determine the conditions for the validity of an act, for which the faculty is not of divine 
law whether natural or positive, but only from positive human law, such that the act cannot be, except insofar as human 
law grants the faculty. ... Only in an improper sense can such laws be called invalidating.” (translated from Latin; 
citations omitted; ellipsis is Riley's) 

44 Riley, The History, Nature, and Use of Epikeia in Moral Theology, pp. 373-74 (some citations omitted) 
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exist?” 


This quotation does not entirely make sense, because Canon Law contains no explicit provision 
for emergency jurisdiction when the hierarchy is absent or unreachable. Archbishop Lefebvre appealed 
to the provisions for danger of death, namely, canons 882 and 1098, which he attempted to extend to 
cases of purely spiritual danger. The present study has shown that a spiritual necessity in which there is 
no danger of physical death is not danger of death as understood in canon law.*° 

Nevertheless, the second sentence of the quotation leads one to suspect that some provision 
does exist for emergency jurisdiction where there are no lawful pastors. 

Second, this criticism of Archbishop Lefebvre from the Catholic Counter-Reformation group 
founded by Fr. Georges de Nantes: 


By planting his priories in various countries, Archbishop Lefebvre was effecting a 
“practical rupture of communion with the whole Church constituted as a hierarchical body.” He 
was establishing himself as a supreme and universal authority, one that was direct and 
immediate, distributing powers, jurisdictions and sacraments for the whole world... rather like a 
pope. In matters of sacramental and canonical jurisdiction he was substituting his own authority 
— not openly, but surreptitiously — for the unique hierarchical authority of the reigning Pope. 

His argument was that, according to canon law, the priests ordained by him possessed powers of 
jurisdiction throughout the world, owing to exceptional circumstances. 

Let us listen to the reasons he developed at his press conference of September 15, 1976: 


“Question: Monsignor, the young priests coming out of your seminary at the present 
time are not able to confer the sacraments in a valid manner. For example, if a priest 
were to officiate at the sacrament of marriage, would this sacrament be valid? 


“Archbishop Lefebvre: In this matter of the jurisdiction of priests, we base ourselves 
on the extraordinary cases mentioned by canon law. Canon law has provided for 
extraordinary circumstances for all the sacraments, for the jurisdiction of confession, for 
marriages. And since, in my opinion, — and clearly this a judgement which is of course 
somewhat personal, if you like — we find ourselves in extraordinary circumstances, 
circumstances which are rarely seen in the Church, well then, I think that these young 
priests are in the position of being able to make use of those faculties allowed for by 
canon law in extraordinary circumstances. Take confession for example: if there is a 
road accident, even if you have no jurisdiction in the diocese, you can approach the 
dying and give him the sacraments. When a ship is sinking, you can also give the 
sacraments. You have jurisdiction; the law gives you jurisdiction at that moment. Say a 
fire breaks out or war is declared, you have no time to ask the bishop for jurisdiction; 
you already have jurisdiction. They are extraordinary circumstances. I think that we are 
in extraordinary circumstances, not physical but moral, such that our young priests have 
the right to make use of these extraordinary faculties.” 





45 Congregation for the Doctrine of the Faith, Letter to Abp. Marcel Lefebvre, 16 March 1978; quoted by Fr. Noël Barbara, 
Econe Full Stop 
46 cf. section 2.1 and section 5, Objection 2 
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How pitiful! “Such a demonstration is, alas, quite worthless,” Fr. de Nantes will write. 
And the theologian of the Catholic Counter-Reformation will prove this easily. Let us read 
what he says: “The Code of Canon Law recognises objective extraordinary circumstances, that 
is to say, circumstances which are specified by law, incontestable, and necessarily recognised by 
episcopal and Roman authority. The Code provides for these circumstances precisely in order 
to prohibit any subjective interpretation and to put a stop to private judgements all too eager to 
find ways of avoiding ordinary episcopal jurisdiction. 

“Thus, it is recognised that any priest, even an irregular one, has the right to confer the 
sacraments of salvation on a person who is in positive and proximate danger of death. But in 
order for a priest to organise a regular Catholic ministry outside the knowledge and power 
of the local Ordinary, three conditions are necessary: 1) that he himself be a bishop, 2) 
that the local hierarchy has been destroyed, annihilated or impeded, and 3) that the moral 
consent of the Sovereign Pontiff is positively certain (cf. Dom Gréa, L’Eglise et sa divine 
constitution, p. 235-238). 

“Archbishop Lefebvre personally fulfils the first of these conditions. Not the others. To 
say that the second is realised, is to judge without appeal — and I employ the term in its strict 
juridical acceptation — that nowadays there is no longer any episcopal Body on earth, or at the 
very least that there is no longer any bishop in this country... As for the third condition, to 
maintain this, one would have to make out that the Pope is drugged, that he has a double, that he 
is confined to his room, or else roundly state that there is no longer a true Pope... 

“Consequently... Either there still exists on earth a visible and hierarchical Church, one 
that is Catholic, apostolic and Roman, whose divine order is established and maintained 
according to the rules of canon law in force. In this case, Archbishop Lefebvre’s attempted 
justification has no value; confessions and marriages conferred without the ordinary powers of 
jurisdiction and, in the case of marriage, without the parish priest’s personal delegation, are 
indisputably null and void in law. 

“Or else, there is no longer a Pope in Rome; there are no more bishops in our 
dioceses or elsewhere, other than Archbishop Lefebvre alone. But in that case, why bother 
to call on canon law, using a shaky argument? If today he is the sole Successor of the 
Apostles, then it his authority alone that subsists as the fount of law in the eyes of men and 
of God. Let him concede powers throughout the world to whom he will, where he wills 
and as he wills! But that is not what lies behind his thinking, as can be seen by the timid and 
hesitant justification we have just read. But it must be the thinking of a number of priests and 
faithful who follow him and urge him on. 

“It is extremely grave: for souls who receive absolutions that are invalid and who 
become accustomed to this protestant subjectivism; for families that accept marriages which no 
ecclesiastical court, knowing of the facts, would hesitate to declare null and void; for the 
undivided subsistence of Holy Church, broken by this reasoning and this behaviour, which can 
only be called schismatic, because that is what it is and, sad to say, is so even more formally 
than the latent schism of those who camp within the Church, taking advantage of the complicity 
and inertia of those who occupy the highest positions, the better to destroy her.’”*’ 


This quotation is much more helpful, especially for its reference to Dom Adrien Gréa on the 





47 Br. Francis of Mary of Angels, For the Church: Against the Schismatic Drift, chap. 9, near the end (citations omitted, 
bold emphasis added) 
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circumstances in which a priest may take up a regular ministry without any explicit authorization. Here 
again is that passage: 


...But in order for a priest to organise a regular Catholic ministry outside the knowledge and 
power of the local Ordinary, three conditions are necessary: 1) that he himself be a bishop, 2) 
that the local hierarchy has been destroyed, annihilated or impeded, and 3) that the moral 
consent of the Sovereign Pontiff is positively certain (cf. Dom Gréa, L ’Eglise et sa divine 
constitution, p. 235-238). 


This is most interesting and needs to be researched. From this passage alone, one is left with 


more questions than answers. Some thoughts and questions on Dom Gréa's theory: 


l. 


ae 


Is this theory taught by any theologians? If so, do they explain it in detail and respond to 
objections? Can it be regarded as solidly probable, or is it a speculation by one or a few 
authors? 


Are there historical examples in which this theory was put into practice? 


This theory, as explained by Fr. de Nantes, would allow the bishop to obtain jurisdiction for the 
external forum — that is, the right to govern as the true shepherd of the local clergy and laity. He 
would then delegate jurisdiction for confessions to his priests. This is very different from the 
view taken by traditionalist priests, who, after the manner of Archbishop Lefebvre, claim that 
jurisdiction is supplied directly to each priest because of extraordinary circumstances. 


Most of the traditionalist clergy are not bishops, so they cannot obtain the jurisdiction that Dom 
Gréa says is available when the local hierarchy is absent. Of those traditionalists who are 
bishops, most if not all have obtained episcopal consecration under such extraordinary 
circumstances that one cannot be positively certain of the Roman Pontiff's moral consent that 
they govern the faithful. It seems that this uncertainty exists in regard to all bishops who were 
consecrated without a papal mandate and have never been approved by legitimate authority. So, 
even if one accepts Dom Gréa's theory without reservation, in practice it provides little or 
nothing to present-day traditionalist priests and bishops. 


It would seem that sedevacantist bishops have not embraced this theory as a way to obtain 
jurisdiction. Why not? Some of them at least should have heard of it. 


If any traditionalist bishop wishes to obtain jurisdiction by this theory, he needs to claim it 
openly before he can possibly be regarded as having it. This follows from the logical necessity 
for a delegate to prove his delegation,” and from the general rule that the faithful have a right to 
be assured of the legitimacy of their pastors. But, as the bishop's claim of jurisdiction would 
rest upon his own judgment of the situation, which would contradict that of the Vatican II clergy 
still claiming to be legitimate pastors all over the world, it seems that the traditionalist bishop 
would be unable to prove his claim to the satisfaction of the faithful. The impossibility of such 
a proof might well be used to argue against Dom Gréa's theory itself. 


Fr. de Nantes' reasoning as to what Mgr. Lefebvre should have done if he had regarded himself 





48 It is not clear why simple priests must be excluded. 
49 In the present supposition, a delegation from the pope would be presumed; cf. section 3.2 on presumed delegation. 
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as the only Catholic bishop left in the world (in the second bolded passage) seems faulty. In 
such a case, it would be Mgr. Lefebvre’s duty to see to the election of a pope, not to start 
functioning like a pope without claiming the title. 


Obj. 10: Right to receive the sacraments 


Our Lord wills that we be saved, and He instituted the seven sacraments as the principal 
means for us to sanctify ourselves and obtain salvation. In virtue of the divine law, therefore, 
Catholics have a right to the sacraments. 

The human law of the Church (canon law) protects that fundamental right, and at the 
same time places certain restrictions on how it can be exercised. (To confer sacraments legally 
in a diocese, for instance, the Code requires that a priest obtain faculties from the bishop.) The 
legislator promulgated all these restrictions, and indeed the whole Code, on the assumption that 
a normal situation obtained throughout the Church.” 


Reply: Catholics have a right to receive the sacraments according to ecclesiastical discipline (canon 
682). They do not have the right to set aside all laws that may impede their access to the sacraments. 

It is true that the Code of Canon Law presumes a normal situation insofar as it presumes a 
functioning hierarchy. That being said, the Code also makes many explicit provisions for abnormal 
situations. There is no sufficient reason for the view that in the absence of the hierarchy, priests can 
carry on a public ministry without territorial bounds, set up chapels, receive episcopal orders, set up 
seminaries, and basically act as if legitimate authority were no longer necessary to the Catholic clergy. 
This course of action takes one abnormal situation — the absence of authoritative pastors — as 
justification for creating another abnormal situation: hundreds of clergy who take Holy Orders and 
carry on a worldwide public ministry without any authority except what they suppose is supplied to 
them. The burden of proof rests upon him who asserts that such a thing is permissible. 

The right to the sacraments does not imply the right to do anything necessary to make them 
available, but only what is good and reasonable. Baptism and matrimony do not require a priest, and 
God's grace is not bound to the sacraments. 

It's worth noting that even in extreme necessity, not everything that might seem reasonable in 
order to make the sacraments available is actually lawful. For example: 


Canon 817: Nefas est, urgente etiam extrema necessitate, alteram materiam sine altera, 
aut etiam utramque, extra Missae celebrationem, consecrare. 


It is unlawful, even in case of extreme necessity, to consecrate one species without the 
other, or to consecrate both outside the Mass. 


... Intentionally to consecrate only one species is never allowed, not even to provide the 
Viaticum, although such consecration would be valid." 


Finally, this objection might easily be understood to mean that canon law is merely human law, 
which is not correct. In fact, most of canon law pertains to divine law, as explained by Cardinal 





50 Rev. Anthony Cekada, Canon Law and Common Sense, part II 
51 Augustine, op. cit., vol. IV, pp. 155-56 
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Ottaviani: 


Therefore, public law [i.e. canon law] precedes private law in order and in excellence; the more 
so, that the former is for the most part divine, while the latter was, in greater part, established by 
human authority. Consequently, public law is, in its chief part, immutable, constant, lasting to 
the end of the world, because the Church will stand until that time, in the form in which she was 
founded by Christ ...°° 


Obj. 11: Jurisdiction supplied only to good priests 


You seem to think that jurisdiction must be supplied to all traditionalist priests or to 
none, but there is a third option: it can be supplied only to those who are truly fit for their 
ministry. This is logical because the Church supplies jurisdiction for the good of souls. Ifa 
certain priest or a certain action does not serve the good of souls, jurisdiction is not supplied. 


Reply: This objection solves one problem by creating another. Supposing that jurisdiction is only 
supplied to good priests, who will determine which priests are good? The history of traditionalism has 
shown that many laymen are unable to identify bad priests or to avoid becoming their prey. 

Where is the proof that jurisdiction is only supplied to good priests? This novel theory as to the 
operation of law cannot be regarded as probable until it has been supported by approved authors or 
satisfactorily demonstrated by a learned scholar.” 


Obj. 12: Absurd consequences of strict interpretation of laws 


If one follows the strict letter of canon law, then Catholics today are forbidden to receive 
baptism except in danger of death. They also are forbidden to publish anything touching on 
religious or moral matters, or to read or keep literature that is offensive to the faith, which 
includes the vast majority of material published by the secular world (including the news). 
These conclusions would be ridiculous; therefore, the strict letter of the law does not oblige. 
Likewise, jurisdiction is supplied more freely today than is provided in the Code of Canon Law. 


Reply: It is incorrect to place the laws concerning baptism and forbidden books on the same footing as 
the laws on jurisdiction. All men are by nature capable of baptizing and of reading, writing, and 
keeping books; the Church can forbid them from doing so, but she cannot take away the capability. 
Ecclesiastical jurisdiction, on the other hand, does not belong to anyone by nature but must be granted 
in accordance with the Church's laws and constitution. Unless it is actually granted, a priest is 
powerless to absolve from sins.™* 

On each point, one must make a reasonable judgment as to what extent the law retains its vigor 
in these extraordinary times. If there were any doubt that baptism should be conferred privately when 
it would have been conferred by a priest in normal times, it may be settled by the teaching of 
theologians that scarcity of priests is a sufficient reason for conferring baptism privately.’ The 





52 Ottaviani, Institutiones luris Publici Ecclesiastici, p. 9. Cited by John Lane at Bellarmine Forums, Epikeia thread. 

53 cf. section 4.2.2 

54 cf. section 5, Objections 7 and 8 

55 Szal, op. cit., pp. 68-69: “The usual condition under which baptism may be administered privately is danger of death, as 
stated in canon 759, § 1. In territories where the Church is well established and organized, the danger of death would 
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question of reading, writing, and keeping books is more difficult, but it seems that substantial 
departures from the letter of the law on these points may be justified. As for jurisdiction — an invisible 
thing that is really either present or absent in any given case — there are good reasons to doubt that the 
Church really supplies so broadly as most traditionalists suppose. 


From Rev. Anthony Cekada, Traditional Priests, Legitimate Sacraments 


Obj. 13: Obligation to administer the sacraments 


Our Lord’s commands to baptize (Mt 28:19), forgive sins (Jn 20:22), offer Mass (Lk 
22:19), etc. constitute a divine law that binds all Catholic bishops and priests until the end of 
time. Some priests are obliged in justice to administer sacraments; the rest are obliged on other 
grounds, explained either as in charity or in virtue of ordination. Here are the principles: 

A. Obligation in Justice (ex justitia). This category comprises all priests who have the 
cura animarum (care of souls). ... 

B. Obligation in Charity (ex caritate). Other priests who lack this type of ordinary or 
delegated jurisdiction — e.g., seminary professors, administrators, teachers, unassigned, retired, 
etc. — are also nevertheless obliged to provide sacraments to the faithful, depending on how 
serious the need is for an individual or a community. 

Some authors say their obligation is based in the virtue of charity: “When priests who 
have the cura animarum are lacking, other priests are bound out of charity to administer 
the sacraments... in serious need for a community, [such priests] are bound to administer the 
sacraments, even at the risk of their lives, as long as there is reasonable hope of assisting and 
there is no one else who will help.” This obligation binds under pain of mortal sin. (Merkelbach 
3:87. My emphasis.) 

C. Obligation in Virtue of Ordination. Other authors say that such priests are obliged 
to provide sacraments not simply out of charity, but in virtue of their sacramental ordination 
itself. Here is one explanation: 

“They are bound by a certain general obligation arising from the sacred order they 
received. For Christ the Lord made them priests to devote themselves to saving souls. Because 
of this purpose, their special duty is to administer the Sacraments. This is obvious from the 
ordination rite, which gives them the power to offer sacrifice and absolve from sins, and which 
specifies administering the other sacraments among their other duties... This obligation binds 
more gravely depending on the seriousness of the spiritual need of the faithful in the diocese 
where [such a] priest is supposed to serve or in the place where he lives. When such a 
community is obviously in serious need — when, for instance, due to the small number of 
priests or confessors, people have no convenient way to assist at Mass on Sundays and feast 
days and receive the Eucharist, or where it is inconvenient for people to frequent the Sacrament 
of Penance, so that many remain in sin — a priest has a grave obligation to administer these 
sacraments and to prepare himself properly for the duty of confessor.” (Aertnys-Damen, 





ordinarily be the only reason which would permit one to baptize privately. When a priest is readily available, solemn 
baptism can usually be administered within a reasonable time after the child's birth or the adult is prepared to receive the 
sacrament. However, other reasons are sufficient for the conferring of private baptism, such as scarcity of priests and 
difficulty in travel (Cappello, De Sacramentis, I, n. 138, p. 116; Vermeersch-Creusen, Epitome Iuris Canonici, II, n. 25). 
The practice of conferring private baptism under these conditions was commended by the Holy See (citation omitted).” 
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Theologia Moralis 2:26: “Generali quadam obligatione tenentur ex ordine suscepto ... in 
necessitate simpliciter gravi talis communitatis... gravis est obligatio...” Original emphasis.) 

These principles apply as follows: After Vatican II nearly all bishops and priests with the 
cura animarum defected to the new religion. The few priests who resisted, on the other hand, 
were professors, outcasts in their religious orders or dioceses, retired, etc. 

These priests were then bound by divine law to provide sacraments for Catholics, who, 
since their pastors had apostasized, were now “obviously in serious need.” The priests were not 
obliged to “seek permission.” Rather, they were obliged, both in charity and in virtue of their 
ordination, to baptize, absolve, offer Mass, etc. ... 

Moreover, those of us who derive our orders from Abps. Lefebvre or Thuc obviously 
have no appointment to the cura animarum. But like all other priests, we are likewise obliged 
by divine law, in charity and in virtue of ordination, to provide sacraments to the faithful who 
remain in grave common need. ... 

Our obligation would arise, as St. Alphonsus explains, “out of the very nature of the 
priestly office itself, to which Christ’s institution has connected this duty, and that a priest is 
bound to fulfill it when the need of the people demands it.” (Aertnys-Damen 2:26n. “...ex 
proprio Sacerdotis officio... quod Sacerdos exercere tenetur...”’) 


Reply: This objection goes wrong by supposing that a priest without jurisdiction can have an 
obligation to hear confessions, and that in such cases the obligation itself ensures that he somehow 
receives jurisdiction." In fact, the authors only assert an obligation to hear confessions when 
jurisdiction is already present or is supplied by law on account of the circumstances,” and thus their 
teaching on the obligation to hear confessions is consonant with their teaching on jurisdiction. If the 
present objection were true, theologians could justly be blamed for giving an incomplete and inaccurate 
explanation of the circumstances in which jurisdiction is supplied. 

Cappello teaches that simple priests do not have an obligation in charity to hear confessions 
unless the penitent is in danger of death, for only then can such priests absolve validly and licitly. The 
passage quoted from Merkelbach cannot be supposed to contradict this, especially as Merkelbach has 
in view the sacraments in general and is not speaking in particular about penance.” There is no need 
for him to specify that the sacrament of penance requires jurisdiction, just as he need not say that only 
Catholic priests in good standing — not those who are suspended, or under a sentence of 
excommunication, or public heretics or schismatics, etc. — have a light obligation in charity to 
administer the sacraments when the need is not pressing. Such details must be supplied by the reader, 
because it would be impractical and indeed impossible to spell them all out — theological books could 
be three times as long, and still not explicitly state all that is to be understood in each statement. 

As to the obligation in virtue of ordination, there is the same error of presuming that an 
obligation precedes jurisdiction and guarantees its presence, and of misconstruing the author's meaning. 
The quotation from Aertnys-Damen, which is practically a summary of St. Alphonsus' treatment of this 
point, should be understood in light of the full passage from St. Alphonsus himself.” It says that a 
priest who finds himself in a place where there is great spiritual necessity on account of a lack of 
confessors should make himself available for confessions or begin studying to become fit to do so. 


56 A similar error, that the obligation to confess precedes and guarantees jurisdiction, appears in Objection 1. 
57 Cappello's treatment of the obligation to hear confessions is given in Appendix A, n. 3. 

58 The full passage from which an excerpt was quoted in the present objection is given in Appendix A, n. 13. 
59 The full passage from St. Alphonsus is given in Appendix A, n. 14. 
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This apparently means that the priest should ask the bishop for faculties to hear confessions, as is 
explicit in a quotation that St. Alphonsus prefixes to his own concurring opinion. The idea that a 
Catholic priest could begin hearing confessions on account of this kind of necessity, without first 
obtaining jurisdiction in one of the usual ways, is not clearly expressed and is probably not what St. 
Alphonsus had in mind. Such an opinion, as it has grave effects in the practical order, needs firm 
support from approved authors or from the practice of the Church before it can be admitted. On the 
contrary, one finds no support at all for the idea that when confessors are scarce, jurisdiction is supplied 
to all priests to meet the spiritual necessity. 

The next problem with this objection is that it invokes a state of grave necessity to justify the 
hearing of all confessions, even those of mere devotion, insofar as it means to justify the usual practice 
of traditionalist priests. But it is certain that one who has only venial sins to confess does not have a 
grave need for confession. 

Finally, if this objection were correct, then canon 892 would be proved false, not merely set 
aside. This canon, as discussed in section 2.5, states the following: 


Canon 892, § 2. In urgent cases all confessors and in case of danger of death, all priests, are 
obliged in charity to hear confessions. 


The present objection contradicts this canon by saying that all priests are obliged in charity to 
hear confessions in urgent cases. Since canon 892, § 2 specifically describes the obligations that exist 
in extraordinary circumstances, it would be unreasonable to say that in such circumstances it may be 
set aside. Its whole purpose is to describe the obligations that exist in just such cases. If it could be set 
aside, then it would be set aside for all the cases to which it speaks, making it empty and indeed false. 
But as one cannot suppose that the lawgiver made an empty and false law, it follows that simple priests 
do not have an obligation to hear confessions in urgent cases short of danger of death, and this can only 
be explained as a consequence of their lack of jurisdiction. 


Obj. 14: Christ Himself provides deputation, mission, and jurisdiction 


Further, “as regards legitimacy... all authority to dispense the sacraments originates 
from the mission given to the apostles” by means of the same divine commands cited above (to 
baptize, absolve, offer Mass, etc.). (Billot, De Ecclesiae Sacramentis 1:179.) This is because: 

“No one dispenses another person's property legitimately unless he does so based on that 
person's command. Now, the sacraments are Christ's property. Only those, therefore, who have 
a mission from Christ — namely, those to whom the apostolic mission derives — dispense them 
legitimately.” (Billot, ibid.) 

Those whom Our Lord has bound by divine law to confer sacraments, then, 
simultaneously receive from Him the legitimate deputation and the apostolic mission to confer 
them. 

... [D]ivine law necessarily endows traditional Catholic bishops and priests with 
legitimate deputation or an apostolic mission to dispense sacraments. Moreover, if it were 
otherwise, God would be imposing a grave obligation while withholding any morally licit 
means to fulfill it — quod impossibile. 

The jurisdiction we traditional Catholic priests possess has been delegated to us from 
Christ Himself in virtue of the divine law and operates in the internal forum, because: 
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... B. Divine Law provides jurisdiction. The divine law by which Christ grants 
jurisdiction to those he commands to forgive sins (as distinct from sacramental power to do so) 
is found in John 20:21: “As the Father sent me, so I send you.” (Merkelbach 3:574) 

This divine law always endures, together with the jurisdiction from Christ necessary to 
fulfill it. It is obvious, says the theologian Herrmann, “that this power of the keys will last 
forever in the Church. For since Christ willed that the Church last until the end of the world, 
He also lavished upon her the means without which she could not achieve her purpose, the 
salvation of souls.” (Institutiones Theologiae Dogmaticae 2:1743. My emphasis.) 

Indeed, Christ’s Church must supply jurisdiction for absolution in extraordinary 
circumstances: “The Church must, because of her special purpose, provide for the salvation of 
souls, and so she is therefore bound to provide everything that depends on her power.” 
(Cappello 2:349. My emphasis.) 


Reply: This objection is a variation on the theory of presumed jurisdiction, discussed in section 3.2, 
and as such is vulnerable to the arguments presented in sections 3.2.4 to 3.2.7. It has some unique 
points that will be addressed here. 

First, it begins with the false premise that traditionalist priests are obligated by divine law to 
hear confessions. This was addressed in the reply to the previous objection. Since God is not imposing 
an obligation, there is no basis for saying that He must provide whatever is needed for its fulfillment. 
Such reasoning would be faulty in any case, for it is not at all clear that God does or must provide 
whatever is necessary to fulfill every obligation of divine law. There are obligations to preserve one's 
life, to support one's family, to assist a poor man in grave need; but God does not always make an 
extraordinary provision (i.e. work a miracle) so that these obligations may be fulfilled. If the means are 
unavailable, one does not sin by not fulfilling the obligation. 

Second, the present objection misinterprets Billot and errs on the subject of mission. The 
objection argues that the duty of traditionalist priests to dispense the sacraments precedes mission in 
the order of thought, and that it causes a mission to be granted as its necessary accompaniment. Billot's 
reasoning follows the opposite order: that mission logically precedes the dispensation of the 
sacraments. Billot also contradicts the present objection by stating that a share in the mission given to 
the apostles is necessary for legitimate dispensation of the sacraments. This mission was only given 
once by Christ Himself, to the apostles; since then, it can only be obtained by legitimate succession or 
derivation according to the Church's constitution and the provisions of ecclesiastical law. 

It should be noted that the mission of which Billot speaks, and which is relevant to the present 
question, is not that higher grade of apostolic mission by which diocesan bishops are successors of the 
Apostles. It is a lesser mission that is apparently equivalent to permission to dispense the sacraments.” 
This, according to Billot, is absolutely indispensable for the licit administration of the sacraments, even 
by heretics and schismatics: 


[O]nly through the Catholic Church can the dispensation of the sacraments be legitimate, 
inasmuch as everyone who does not have a mission from her, by that very fact ministers illicitly, 
and everyone who in receiving a sacrament, communicates in the sin of the minister, receives it 


60 Mission, which etymologically means sending, may refer to authorization for various functions. For example, in canon 
1328: “No one is permitted to exercise the ministry of preaching, unless he has received this mission from the legitimate 
Superior, by a faculty specifically given or by an office conferred in which inheres the responsibility of preaching 
according to the sacred canons.” (Peters, op. cit., p. 447; cf. Augustine, op. cit., vol VI, pp. 341-42) 
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sacrilegiously. ... And indeed first, as regards legitimacy, the argument is chiefly drawn from 
this, that all authority of dispensing the sacraments stems from the mission given to the apostles, 
Matt. xxviii. 19: “Going teach ye... baptizing... behold I am with you all days until the 
consummation of the world;” and again, John xx. 22: “Receive ye the Holy Ghost; whose sins 
you forgive, they are forgiven them, and whose you retain, they are retained;” and again, Luke 
xxii. 41: “Do this in commemoration of me.” But the apostolic mission is and remains only in 
the Catholic Church. Therefore also the authority of dispensing the sacraments. — The major is 
most certain and is admitted by all, because granting that one could in fact dispense another's 
goods without having received from him a commission, it is certain, indeed most certain, that 
no one legitimately dispenses what is another's except by his command. Now the sacraments 
are the goods of Christ. Therefore they are legitimately dispensed by them only who have a 
mission from Christ, that is, to whom an apostolic mission derives. Thus the major is 
completely firm. The minor is indeed proved by a brief and obvious argument, because by the 
very fact that the succession of the Prince of the apostles is only in the Catholic Church, in her 
also, and only in her, is the entire mission once entrusted to the apostles. 

And first, this mission was given by Christ to the apostolic college as to one hierarchy or 
principality, that is, of independent parts that are not divisible, according to John xvii. 21: “That 
they all may be one..., that they also may be one in us, that the world may believe that thou hast 
sent me.” But as the principle of this unity is not visible unless the head and prince of the 
apostles be designated by Christ Himself as the universal pastor of the lambs and sheep, it is 
entirely impossible that even the smallest portion of apostolic authority should be found in any 
assemblage that is separated or disjoined from the summit or peak of the apostolate. Thus, as 
only to the successors of Peter belongs the outflowing or original apostolicity, from which it is 
necessary that all participatory apostolicity is poured out in the whole body of the Church, it 
plainly follows that apostolic mission endures forever in that Church alone, in which forever the 
rights of venerable communion flow to all from the successors of Peter. 


Note well that the faculty of ministering flows from the Catholic Church in any case, 
even to a heretic, schismatic, or vitandus, that is, in case of necessity, as provided by the well- 
known rule of law. Thus he who baptizes or absolves in such necessity is no longer an 
illegitimate minister, as is clear.®' 


What makes a mission apostolic is its derivation from the original mission conferred by Christ 
upon the apostles. This mission flows out upon the Church from the papacy, and is received in its 
plenitude by each legitimate pope. An apostolic mission may also be called an ordinary mission, as it 
is the ordinary authority by which Christ willed that His Church be governed until the end of the world. 
Any modern-day mission received immediately from Christ would be an extraordinary mission, which 
the well-known teaching of the Church holds to be impossible.” 

As jurisdiction, even if limited to the internal forum, involves a right to govern the faithful, a 
kind of mission is necessarily involved in the grant of jurisdiction. But as the only possible mission is 
the ordinary and apostolic, it follows that jurisdiction may only be obtained from the Church. That is, 
the same doctrine that excludes a mission received directly from Christ also excludes jurisdiction 
received directly from Christ. 





61 Billot, De Ecclesiae Sacramentis, vol. 1, pp. 179-80, 182 (translated from Latin) 
62 cf. Appendix A, n. 15 for comments on extraordinary mission by Van Noort and Brunsmann-Preuss 
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This is evident from the way that jurisdiction is defined. Kelly's definition, quoted in section 
1.1, says that “the Pope legitimately elected and having accepted receives his power of jurisdiction 
immediately from God — all inferior clerics receive their jurisdiction from the Church,” and that 
jurisdiction is acquired by a canonical mission or by deputation from a legitimate ecclesiastical 
superior. Merkelbach says in his definition of confessional jurisdiction that it is conferred by an 
external act of a superior, and also cites Chrétien's definition, which says it is conferred by an act of 
legitimate authority.” All of these authors implicitly exclude the possibility that supplied jurisdiction 
for hearing confessions could come directly from Christ. 

Therefore, it is a grave error, or an irrelevancy, for the present objection to cite John 20:21 — As 
the Father sent me, so I send you — as the divine law by which Christ grants jurisdiction. If these words 
are taken to grant jurisdiction directly to traditionalist priests, it is a grave error, for it bypasses the 
Church in the conferral of mission and jurisdiction. If John 20:21 is understood correctly as the words 
by which Christ granted jurisdiction — once for all time — to be received forever after by lawful 
succession and by delegation from ecclesiastical superiors, then this passage grants nothing to 
traditionalist priests. 

The doctrine of the Church's necessary role in granting jurisdiction, and the impossibility of a 
new grant of jurisdiction directly from Christ, is commonly found in Catholic books.“ The fact that Fr. 
Cekada, who is surely aware of this, nevertheless attempts to obtain jurisdiction directly from Christ, 
implies that he sees no possibility of obtaining jurisdiction for traditionalist priests from the Church — 
that is, by an ecclesiastical law or custom now in force — for otherwise he would not have resorted to 
what amounts to an extraordinary mission. 

More passages will be quoted to demonstrate the present point, beginning with a larger portion 
of the passage from Merkelbach that was cited in the present objection: 


577. Thesis. In addition to the power of Order, the power of jurisdiction over the penitent 
is required by divine law for valid absolution. [The power of jurisdiction] is not received 
by virtue of ordination alone, but by concession of ecclesiastical superiors. This is certain 
from the Council of Trent, which explicitly declares it in sess. 14, c. 7; which manifestly teaches 
three things: a) a priest (who has the power of Order) may lack jurisdiction over certain of the 
faithful; b) in such a case, absolution imparted to them is invalid; c) jurisdiction over penitents 
is of two kinds: ordinary, and delegated, which confirms that [jurisdiction] is different from the 
power of Order, which is the same in all upon whom it has been conferred by the sacrament of 
Order. 

This is proved: 1° By the very nature of the sacrament of Penance which was instituted 
in the mode of a judgment to be rendered. For one cannot validly render a judgment except 
upon a subject, who by a legitimate superior was made subject to the judge's authority or 
jurisdiction; without this, the judge could not require anyone to seek or to be bound by his 
judgments. Now indeed a priest does not have subjects except by jurisdiction legitimately 





63 Merkelbach, Summa Theologiae Moralis, III. 569. (8" ed.) 

64 Zapelena does say that jurisdiction could be provided directly by Christ, but in the example he proposes, common error 
is present. It seems that a direct grant from Christ is not needed for such a case, as the pope who approved the law or 
custom that supplies jurisdiction in common error should be regarded as its delegator. The present author has only seen 
an English translation of a small bit of this text from Zapelena (cited at Bellarmine Forums, Supplied jurisdiction does 
not work for the conciliar Popes thread), and thus does not know what else may be in the passage. Even if supplied 
jurisdiction does proceed directly from Christ in times of sede vacante, no extraordinary mission would be involved as 
long as the supply of jurisdiction is governed by established ecclesiastical law. 
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granted. Therefore by the very nature of the sacrament, and therefore by divine law, the power 
of jurisdiction is required. ... 

Objection: Full power of absolving, and therefore jurisdiction, was bestowed by Christ 
upon the Apostles by these words: Receive ye the Holy Ghost; whose sins you forgive, etc.; but 
these same words are repeated to newly-ordained priests; therefore they also receive the same 
power of absolving by virtue of ordination. 

Response: The Apostles did not receive jurisdiction by the aforesaid words, but by 
virtue of the intention of Christ, which was manifested by these words: As the Father hath sent 
Me, so I send you. Thus, granting that the words: Receive ye... are spoken to new priests, they 
do not from thence receive jurisdiction, which the Church does not intend to confer by these 
words.” 


Thus Merkelbach confirms that jurisdiction must be ordinary or delegated, and that delegated 
jurisdiction must be received by the concession of an ecclesiastical superior. He cites John 20:21 as the 
words by which Christ conferred jurisdiction upon the Apostles, which is quite different from 
conferring it upon “those He commands to forgive sins” as if directly upon all who would ever possess 
it. On the contrary, all but the Apostles themselves must succeed to a share in the jurisdiction once 
bestowed upon the Apostles. 

More confirmation of these points comes from Cardinal Billot: 


[I]t is to be noted that jurisdiction, even in the internal forum of Penance, is in no way given to 
the priest in virtue of ordination. Nor can there be any objection from what is said to the 
ordinand: Receive the Holy Ghost; whose sins you forgive, they are forgiven them, and whose 
you retain, they are retained. For by the force of the expressions, you forgive, you retain, these 
words are explained thus: Those of your subjects whose sins you forgive, etc. From this it only 
follows that the ordinand is deputed to exercise a sacramental judgment upon his subjects, if 
elsewise he have them or when in the future he may have them. Therefore it is to be held 
most certainly, that the aforesaid power of jurisdiction cannot be obtained by anyone 
except by the conferral of a pastoral office or by the delegation of prelates.” 


Now a priest does not have jurisdiction except by the concession of the Pontiff and 
Bishops which the Holy Ghost has established to govern the Church of God.” 


And in the third place, this manner [i.e. not by virtue of consecration, but by derivation 
from the Roman Pontiff] of conferring the episcopal jurisdiction was necessary, that the 
legitimacy of all ecclesiastical government might be always visible and manifest. For this 
legitimacy, insofar as it exists, depends on a mission received from Christ, of which the 
continuation unto the present (usque ad nos) must be splendidly apparent. Thus it is 
customarily said that apostolicity is the principal endowment, from which all other endowments 
and notes of the true church are derived and with which they are necessarily connected. And the 
apostolicity of the whole ecclesiastical government most visibly appears from this: that all 
jurisdictional power descends from one See, in which by an uninterrupted succession of bishops 





65 Merkelbach, Summa Theologiae Moralis, III. 577. (8 ed.) (translated from Latin; underlining added) 
66 Billot, De Ecclesiae Sacramentis, Book II, Thesis 23, §1, p. 232 (translated from Latin; bold emphasis added) 
67 Billot, De Ecclesiae Sacramentis, Book II, Thesis 23, §2, p. 234 (translated from Latin) 
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(from Peter unto the present day), there has endured the very same identical mission bestowed 
immediately by Christ (John xxi. 15-17). And this is the argument that the oldest Fathers made 
use of to confound all schismatics and heretics (Irenaeus c. haeres. 1. 3, c. 3; Epiphanius, 
Haeres. 29; Optatus Milevitanus, de schismate Donat. 1. 2, c. 2; Augustinus epist. 33, n. 2). 


[B]ecause the constitutive law of the Church demands that all ordinary power be not only 
subject to the power of Peter, but indeed that it descend from his plenitude as from a fountain, it 
follows that the apostles could not except by the authority of Peter confer upon the first bishops 
the authority to rule, or establish laws of succession to the episcopate.” 


The extraordinary commission given to the apostles for the foundation of the Church expired 
with them, and there remained only the apostolic and ordinary authority of the prince of the 
apostles himself, which always continues numerically the same in his successors. For as soon 
as the conditions for succession to Peter are verified, it passes to the electee by virtue of the 
ordination given by Christ in perpetuity: Feed my lambs, feed my sheep. Moreover, from this 
authoritative rock itself, legitimate mission pours itself out upon all the levels of the hierarchy.” 


These passages from Billot would seem to clearly rule out the possibility that traditionalist 
priests could receive mission and jurisdiction directly from Christ. The full text from which these brief 
quotations are drawn” is well worth reading, as it explains what provisions concerning jurisdiction and 
mission pertain to the immutable constitution of the Church — which, of course, cannot be set aside on 
account of any necessity. 

Finally, the present objection cites Cappello as stating that the Church is bound to provide 
everything that depends on her power. The present author has not reviewed the passage from which the 
quote is taken, as it does not appear in the third edition of Cappello's De Sacramentis. It is, however, 
mentioned by Szal along with some helpful context: 


When the possession of jurisdiction is necessary on the part of the minister, then the 
question of the validity of the sacrament administered by schismatic priests is a disputed one. 
The absolution which they confer under ordinary circumstances would be invalid, for they lack 
the necessary jurisdiction. This is particularly true of public and notorious schismatics, and it is 
they who are now being considered. However, Cappello thinks that it must be admitted that a 
common error regarding the non-possession of jurisdiction can easily occur in many cases.” 
Consequently the prescriptions of canon 209 can be applied to these cases for the good of souls, 
so that schismatic ministers, as long as they are validly ordained, could absolve validly. 
Cappello asserts that some authors hold the contrary opinion, but that in his judgment their 
opinion is without foundation. The Church by its very purpose must look to the salvation of 
souls, and hence is bound to grant, to that end, all things that depend on its power. He 
states also that Pope Pius XI openly declared and wished it to be expressly known that the 





68 Billot, De Ecclesiae Sacramentis, Book II, Thesis 32, §2, p. 314 (translated from Latin) 
69 Billot, De Ecclesiae Sacramentis, Book II, Thesis 32, §2, p. 315 (translated from Latin) 
70 Billot, De Ecclesiae Sacramentis, Book II, Thesis 32, §2, p. 316 (translated from Latin) 
71 Given in Appendix A, n. 16. 

72 Szal footnote: “Cappello, De Sacramentis, I, n. 349, p. 316; cf. canon 209.” 
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Roman Pontiff supplied jurisdiction, if there be need for it, to whatever extent it was required.” 


It seems that Cappello's statement refers to the Church's duty,” and to the proper interpretation 
of canon 209, and thus cannot be construed as a general statement that the Church automatically 
supplies jurisdiction whenever it is needed. Such an idea is contradicted by Cappello's own teaching on 
various points, including the use of doubtful jurisdiction,” the impossibility of presumed jurisdiction,”° 
and especially the necessity that the Church's will to supply jurisdiction be manifest. Here is Cappello's 
teaching on this last point: 


The Church does not actually supply [jurisdiction] in all those cases in which she is able 
to supply, but only in those in which she expressly, or at least tacitly, has manifested her will to 


supply.” 


This quotation can and should be understood to harmonize with the conclusions reached in this 
study: that delegated jurisdiction requires an act of the delegator, and that when “the Church” supplies 
jurisdiction, this must rest upon an express or tacit concession of the Roman Pontiff (for the universal 
Church) or of another bishop or superior who can delegate his jurisdiction (for a particular territory or 
society). 


Obj. 15: Divine positive law takes precedence over human legislation 


As regards the human ecclesiastical laws cited as prohibiting traditional Catholic priests 
to administer sacraments in the present situation: 

A. Common Good. Applying these laws would deprive Catholics of the sacraments and thus 
directly impede the common good (bonum commune) that the Church intends for all her laws. 
This common good, the theologian Merkelbach says, is “the worship of God and the 
supernatural sanctification of men.” (Summa Theol. Mor. 1:325: “Dei cultus et sanctificatio 
supernaturalis hominum...”) 

B. Cessation. Such human ecclesiastical laws would therefore become harmful (nocivae), and 
as such would, according to the general principles of law laid down by moral theologians and 
canonists, automatically cease. ... 

This also includes Canon 879.1, which governs jurisdiction for absolution: “To hear 
confessions validly jurisdiction must be granted expressly, either orally or in writing.” The 
moral theologian and canonist Priimmer specifically characterizes this canon as “ecclesiastical 
law.” (Manuale Theologiae Moralis 3:407: “A jure ecclesiastico statuitur, ut jurisdictionis 
concessio a) sit expressa sive verbis sive scripto...” Original emphasis). 

Since the canon is human ecclesiastical law and not divine law, the requirement for an 





73 Szal, The Communication of Catholics with Schismatics, pp. 58-59 (bold emphasis added) 

74 As he states elsewhere: “Principles that merit close attention regarding the matter and form of the sacraments. — 
... 3. Even granting the special power given to the Church by Christ in regard to the sacraments, this principle is still 
valid and to be insisted on: namely, that the Church is always and necessarily bound to follow the will and intention of 
Christ in all things and most faithfully to accommodate herself, that she may carefully seek to procure the sanctification 
and salvation of men.” (Cappello, De Sacramentis, vol. I, 20bis. (6" ed.)) 

75 Cappello, De Sacramentis, Il-1. n. 499 (3" ed.); agrees with passages on doubtful jurisdiction quoted in section 3.2.5 

76 Cappello, De Sacramentis, II-1. n. 398 (3" ed.), quoted in section 3.2.5 

77 Cappello, De Sacramentis, Il-1. n. 487 (3" ed.); cited by Miaskiewicz, op. cit., p. 145 
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express grant of jurisdiction could therefore cease on grounds of “common need,” because 
Catholics in mortal sin need absolution and because we priests are obliged to provide it. ... 


Reply: It has been shown elsewhere that merely to set aside ecclesiastical laws does not provide 
jurisdiction.” Thus only the claim about canon 879 will be answered here: that it is human 
ecclesiastical law and may cease in urgent cases. Leaving aside the fact that traditionalist priests claim 
jurisdiction for confessions that are not urgent at all, there is need to investigate the character of canon 
879 and the effects of setting it aside. 

First, the full passage from Priimmer that was quoted in part: 


It is decreed by ecclesiastical law, that the grant of jurisdiction a) must be express either 
by word or by writing; thus a tacit or presumed grant does not suffice; b) must be given gratis, 
i.e. without remuneration (Code of Canon Law, c. 879).” 


It should be immediately clear that not all that pertains to canon 879 is merely of ecclesiastical 
law, for the unlawfulness of purchasing jurisdiction flows from the moral law against simony, which 
belongs at least to divine positive law if not to the natural law (which is also divine). Thus it is far 
from obvious that the rest of canon 879 may be entirely set aside, or that to set it aside would allow 
jurisdiction to be presumed where there are no grounds to believe that an act of delegation has already 
occurred. To think otherwise would contradict the opinion of St. Alphonsus writing before the Code of 
Canon Law, as well as that of post-Code authors, as shown in section 3.2.4. 

Cappello's detailed discussion of canon 879 is helpful: 


398. 6. Jurisdiction to hear confessions validly must be granted in writing or by words, and that 
expressly (can. 879, § 1). 

1° Thus is excluded a presumed grant, which does not really exist, and only would exist 
if it were requested. 

2° Likewise is excluded a tacit grant, which is easily subject to ambiguity and 
uncertainty. 

3° The word expressly is not the same as explicitly. An explicit formula of concession is 
not required by the norm of canon 879, § 1; [but] an implicit formula suffices, namely, one that 
explicitly refers to the nomination or mission, and implicitly signifies the concession of 
jurisdiction as attached by custom or law to the nomination or mission. 

Thus to a priest who for example is called by the Bishop to give a sacred mission to the 
faithful of some parish (cf. can. 1349), or to give spiritual exercises to priests or religious (can. 
126, 541, 595, § 1, 1°), by that very fact is also implicitly granted the faculty of hearing 
confessions, as sacred missions and spiritual exercises cannot be conceived without the 
confession of sins rightly made. 

4° Some regard as sufficient, in an urgent case, jurisdiction presumed to be present; 
such as “if one is morally certain that the Bishop has received the written request for 
jurisdiction, and that an affirmative response has been given either to his administrator or by 
letters, he may, when circumstances are urgent, hear confessions before the letters are received 
or he who conveys the order returns.” 





78 cf. section 3.2.4 and section 5, Objection 8 
79 Prummer, Manuale Theologiae Moralis, III. 408 (10" ed.) (translated from Latin) 
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This opinion, although some deny or doubt it, appears probable, as long as the two 
conditions are indeed present, namely that 1° he be morally certain that the Bishop has received 
the written request, and 2° he be morally certain that he has given an affirmative response. 

5° Confirmation (ratihabitio) of jurisdiction whether prudently presumed or even 
certain, after the confession has been made or heard, assuredly does not suffice. 

6° The administrator or messenger can by telegraph or telephone inform the petitioner 
that faculties have been granted. 

7° According to all [authors], one may not presume any condition upon which, in a 
particular case, depends the validity of an act or of confesssions. 

8° The granting of jurisdiction for hearing confessions must be entirely gratuitous (can. 
879, § 2).® 


It is beyond the present author's ability to determine which of Cappello's points are merely of 
ecclesiastical law and thus may be set aside in urgent cases. In light of history it seems that the 
prohibition of tacit jurisdiction is one such point. But points 1, 5, and 7 probably cannot be set aside, as 
they follow from the moral law and the nature of jurisdiction. One who says otherwise must either 
demonstrate that his opinion is extrinsically or intrinsically probable (as discussed in section 4.2.2), or 
admit that it is doubtful and cannot be relied on. 

The fact remains that to set aside human law cannot of itself grant jurisdiction, but can only 
remove an obstacle to the efficacy of some other actual grant. If such a grant is not present, as appears 
to be the case for traditionalist priests, then the setting aside of human law cannot help the matter. 


Obj. 16: Confessional jurisdiction is a divine power, not an ecclesiastical power 


God exercises the authority. Our delegated jurisdiction in the internal forum is “not an 
ecclesiastical power, but a divine power granted by authority proper to God Himself (who alone 
is able directly to touch the conscience and the bond of sin). It operates through the pope 
however as a minister and instrument of divinity, and therefore not by authority proper to the 
Church, but rather by God exercising His own authority.” (Merkelbach 3:569. My 
emphasis.) 


Reply: This is true of all jurisdiction for hearing confessions, so it is irrelevant to the matter at hand. 
It would only support an argument for supplied jurisdiction for traditionalists if it meant that priests 
could receive and exercise confessional jurisdiction by the sole authority of God, without the Church's 
involvement. But this is false, as shown in section 3.2.4 and in the reply to Objection 14. 

This is clear even in the cited passage, in which Merkelbach says that jurisdiction for the 
internal forum “is not an ecclesiastical but a divine power, which is granted by the proper authority of 
God (who alone can directly touch the conscience and the bond of sin), but by mediation of the Pope as 
minister and instrument of the divinity, and therefore is exercised not by the proper authority of the 
Church but by the authority of God Himself.”*' In the Latin text it is clear that the concession of 





80 Cappello, De Sacramentis, II-1, 398. (3" ed.) (translated from Latin; some citations omitted) 

81 Merkelbach, Summa Theol. Mor., III. 569. (8" ed.): “Iurisdictio alia est fori Ecclesiae seu externi, quando directe et 
primario spectat publicum Ecclesiae regimen et utilitatem; alia fori Dei seu interni, quando directe et primario spectat 
privatam cuiuslibet fidelis utilitatem. Prior est potestas ecclesiastica et socialis quae conceditur a Pontifice ex propria 
auctoritate, et ideo ex hac derivatur ab eo ut a causa principali et auctoritate eius exercetur; altera est potestas non 
ecclesiastica sed divina, quae conceditur auctoritate propria Dei (qui solus valet directe attingere conscientiam et 
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jurisdiction occurs by mediation of the Pope. 
Billot goes into more detail about the exercise of divine authority in the sacrament of Penance: 


...Meanwhile it is to be noted that jurisdiction, even in the internal forum of Penance, is 
in no way given to the priest in virtue of ordination. ... Therefore it is to be held most certainly, 
that the aforesaid power of jurisdiction cannot be obtained by anyone except by the conferral of 
a pastoral office or by the delegation of prelates. 

But now there may be a difficulty as regards the pope's confessor, because it is evident 
that none can have jurisdiction over the pope; nor is the case dissimilar as regards any bishop 
who from his own clergy chooses a confessor for himself. — To this it may be said, it is not 
unfitting that the jurisdiction received by any priest for the internal forum be exercised upon the 
private person of the same bishop from whom it was derived. The reason is that in the internal 
forum, where human acts are not judged according to human canon law, but according to 
the eternal law, the bishop is not the original source of jurisdiction, but the simple medium 
by which jurisdiction comes forth from Christ to others. Thus also it was said above, that 
once he has received power, every priest judging in this forum is immediately subject to God 
and has no superior on earth. For [a judgment] in the tribunal of penance has no force 
except through the jurisdiction of God Himself, not only in the sense that it must be given 
by God, but above all in the sense that only through God as the principal judge may it be 
exercised; and thus it is obvious why the priest, although he receives jurisdiction for the 
internal forum through the bishop's intermediation, yet he in no way is, nor could be, the 
vicar of the bishop in that forum; but since he is the vicar only of Christ the Judge, nothing 
stands against his exercising a sacramental judgment over the bishop as a man and a sinner. 
Nothing similar can be said of the external forum, in which the Pope is the principal legislator 
and judge. Thus it is impossible that he give another the faculty of judging or punishing him, 
for this other would act upon the Pope as the Pope's vicar; but a vicar is one juridical person 
with his ordinary, so it would be the same thing as if the Pope were to excommunicate or judge 
himself, which is contradictory. Thus St. Thomas, Suppl. Q. 20, a. 3: “To the third, we reply 
that external judgment is according to men; but the judgment of confession is before God, 
before Whom anyone is made lesser on account of sin, though not before authorities of men. 
Therefore in external judgment, as none is able to excommunicate himself, neither can he 
commit it to another to excommunicate him. But in the forum of conscience he can commit to 
another the power to absolve him, which he could not exercise upon himself.” 


This clarifies the point that to forgive sins is necessarily an effect of divine power, and cannot 
be the proper possession of any man or any human institution. This, however, lends no support to any 
theory by which confessional jurisdiction might be obtained for traditionalist priests. 


Obj. 17: Majority opinion of traditionalists 


Practically all Catholics who have resisted the Vatican II revolution believe that 
traditionalist priests receive supplied jurisdiction insofar as they need it to provide the 





vinculum peccati), mediante tamen Pontifice ut ministro et instrumento divinitatis, et ideo non auctoritate Ecclesiae 
propria sed auctoritate ipsius Dei exercenda.” (underlining added in translation) 
82 Billot, De Ecclesiae Sacramentis, Book II, Thesis 23, §1, pp. 232-33 (translated from Latin; bold emphasis added) 


102 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 
sacraments for the good of the faithful. It is not credible that they are all mistaken about this. 


Reply. This argument could be urged in two ways. First, as an appeal to the indefectibility of the 
Church, which guarantees that false doctrine will never prevail within the whole Church. This is not 
convincing because the question concerns the application of a law, or the solution of a difficult legal 
question, on which it seems that the majority opinion could be wrong. 

Second, as an appeal to Divine Providence, which supposedly would not allow the remnant of 
earnest Catholics to go wrong in such a vital matter. This is plausible but far from conclusive. The 
good God has in His holy wisdom permitted the Vatican II revolution, which has dealt out spiritual 
death on an apocalyptic scale, and He has allowed the main current of Catholic resistance to attach 
itself to plainly un-Catholic views of law and obedience.*? The majority of traditionalists hold the 
SSPX-inspired recognize-and-resist position, which practically holds that it is permissible to disobey 
all laws and commands that would impede the accomplishment of one's chosen projects “for the good 
of souls.” Against this background, is it impossible that traditionalists are wrong about supplied 
jurisdiction? One might rather say it is /ikely that they are wrong. Certainly their common opinion has 
no probative force per se. 


Obj. 18: Lay decision-making 


Lay people are not obliged to know canon law, and most are unable to study the 
jurisdiction question for lack of time, education, resources, or ability. The only reasonable thing 
they can do is to accept the guidance of priests who have resisted the Vatican II revolution. 

Now the vast majority of such priests, indeed all of them who have any public presence to speak 
of, hold that jurisdiction is supplied to traditionalist priests to hear confessions today. It would 
be temerity for a layman to contradict them, especially as he would thereby deprive himself of 
the sacraments. 


Reply: Laymen are not expected to know canon law, so they must rely on the clergy to tell them who 
has jurisdiction to hear confessions. It does seem that most laymen who confess to traditionalist priests 
act reasonably from their point of view and are in good conscience. However, it does not take any 
extraordinary intelligence or learning to realize that traditionalist priests have no authority and that the 
lawfulness of their ministry is questionable. Quite a few lay Catholics have questioned various aspects 
of it, including jurisdiction for hearing confessions. 

In a difficult matter on which authority cannot be consulted, there is no intrinsic safety in 
following those whom one considers to be educated and virtuous. A remark of St. Francis de Sales 
comes to mind; addressing Protestants, he says: 


Who has ever heard of an academy in which everybody taught, and nobody was a 
scholar? — such would be the Christian commonwealth if the Church can err. For if the Church 
herself err, who shall not err? and if each one in it err, or can err, to whom shall I betake myself 
for instruction? — to Calvin? but why to him rather than to Luther, or Brentius, or 
Pacimontanus? Truly, if I must take my chance of being damned for error, I will be so for my 
own not for another's, and will let these wits of mine scatter freely about, and maybe they will 
find the truth as quickly as anybody else. We should not know then whither to turn in our 





83 This point is explained well by John Daly; cf. Appendix A, n. 17. 
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difficulties if the Church erred.™ 


In the present situation, almost all the learned clergy who were regarded as lawful pastors went 
astray and started up a new religion. They proved themselves untrustworthy guides. In this 
apocalyptic situation, it would be absurd to blindly trust one or many of the few remaining priests who 
try to resist the new religion, but who have less learning, no authority, and who disagree with each 
other on many points. They are quite capable of being wrong, and the fact that many laymen follow 
them in good conscience cannot change that. 


Obj. 19: Erring on the safe side 


If traditionalist priests might have supplied jurisdiction for confessions, one should err 
on the safe side and confess to them. It is much better to make an honest mistake in trying to 
receive the sacraments than to risk cutting oneself off from them by mistake. 


Reply: This way of thinking makes some sense for the simple faithful who are unable to study the 
relevant theological issues for themselves. They might conclude that their most reasonable course of 
action is to follow some traditionalist priest(s) or lay commentator(s) in whom they have confidence, 
and on their advice to confess to traditionalist priests. But they might also, and perhaps with better 
reason, choose not to follow any such people in matters they cannot investigate for themselves, and 
rather to simply endure the loss of the sacraments until God should send them a lawful pastor. 

For those who can investigate the issues for themselves, it is not difficult to learn that it is 
forbidden to expose the sacraments to the danger of nullity without a grave reason.* There must be a 
sound argument for the presence of jurisdiction to make it licit to confess (or to hear confessions) 
outside of urgent necessity. The arguments in favor of supplied jurisdiction for traditionalist priests 
outside of danger of death are quite weak, as this study demonstrates. When a firm basis for 
jurisdiction and an urgent necessity are both absent, the safe choice — indeed the only lawful choice — is 
not to confess. Even when the need for confession is urgent, outside of danger of death it is a safe 
choice not to confess, as follows from Cappello’s teaching that there is certainly no obligation to 
confess to a priest who has only doubtful jurisdiction.** 

It should be noted that the obligation to not expose the sacrament to the risk of nullity binds the 
recipient as well as the minister. The mistaken opinion of a priest as to his own jurisdiction, on account 
of which he supposes himself to be acting rightly, does not provide a blanket excuse for penitents who 
are better informed. 

In addition to the sacrilege that one would commit by willfully exposing the sacrament of 
penance to the danger of nullity, there is another reason why the “safe side” may not be so safe after all. 
The position that traditionalist priests can validly absolve — which is essential to the full course of 
sacramental ministry that they carry on — would, if incorrect, favor a grave misreading of the present 
crisis, by making priestly ministry available when in the sight of God it is not available. Those who 
believe that God has provided the traditionalist movement in order to maintain a decently widespread 
availability of sacraments may be inclined to see the present crisis as a large but manageable bump in 
the road, which is likely to end in a glorious regularization of traditionalist clergy when the hierarchy is 





84 St. Francis de Sales, The Catholic Controversy, pp. 69-70 
85 cf. section 4.2.1 
86 Cappello, De Sacramentis, II-1. n. 499 (3 ed.) 
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publicly restored and a true pope reigns again (or when the current crop of would-be leaders in Rome 
comes to its senses, as some would have it). In this view, the traditionalist clergy are heroes, and many 
are prone to treat them as lawful pastors for all practical purposes, and even as the means of preserving 
formal apostolic succession. Or for those who recognize that traditionalist priests have no proper 
ecclesiastical offices, there is the danger of falling into the grave error that the Catholic Church can get 
along just fine without a hierarchy. To either of these points of view, the idea that this is probably the 
great apostasy and that these could be the end times — which would seem quite likely if there were no 
traditionalist chapel movement — instead seems bizarre and fanatical. 

Some examples of this kind of thinking: 


The Catholic Church is fine; it always was fine and it will always be fine. The Vatican II 
church is a mess (just like any false church is) ... but why would a Catholic concern himself 
with the Vatican II church? Why would any Catholic care what any heretic, such as Señor 
Bergoglio, had to say about anything? 

The sooner you people stop equating modern Rome with actual Catholicism the sooner 
your blood pressure will revert to a normal level. Rome is DEAD as far as the Catholic Faith is 
concerned.*’ 


I am not spiritually distraught at what is going on because what Francis does doesn't 
have any bearing on Catholicism; I look at Vatican II as I would any other heretical sect. Of 
course I despise the fact that countless souls are being led to hell because there is no Catholic 
leadership....but I don't despair for the Faith.....the Faith is as real today as it ever was (just not 
promulgated and adhered to as it should be). The only people who are seriously suffering 
Catholic heartache are those who have yet to reject Francis and the entirety of the Vatican II 
religion but yet call themselves traditional Catholics.** 


I hope by the Grace of God you can get to meet His Excellency too. May I be so bold as 
to suggest that you take any risk and endure any hardship to make it possible. I guarantee you 
that being in the presence of this most gentle, humble & stalwart strong shepherd will change 
your life forever, for all who meet him walk forward in unwavering Faith. Thanks be to God 
for our true shepherds. God love you. 


We've been in the "End Times" ever since Christ first appeared on Earth, for the 
fulfillment of revelation is necessarily the last period of salvation history. However, if you are 
referring to the imminent end of the world, then no, this apostasy is not a sign of anything. 
There could be an indefinite number of further cycles of apostasy and restoration that go on for 
hundreds of thousands of years. And while "no man knoweth the day or the hour," I personally 
do not believe we are anywhere near the end of history. Not that it makes much difference; our 
duties remain the same.” 





87 https://disqus.com/home/discussion/remnantnewspaper/the_remnant_newspaper_archbishop_lefebvre_was_wrong all a 
long_right/#comment-2612900545 


88 https://disqus.com/home/discussion/novusordowatch/francis_to_ travel to sweden _for_reformation_anniversary/#comm 
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89 https://disqus.com/home/discussion/novusordowatch/news digest march 7_2016/#comment-2561501574 
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But if traditionalist priests do not have supplied jurisdiction for hearing confessions outside of 
danger of death, then the whole chapel movement might well be seen as a colossal mistake and a 
distraction from the apocalyptic seriousness of the present apostasy. Traditionalist priests and bishops 
might even qualify as “false Christs and false prophets, [who] shall show great signs and wonders, 
insomuch as to deceive (if it were possible) even the elect.” (Matthew xxiv. 24.) 

We have been warned to expect “the abomination of desolation” in the holy place, and the loss 
of the sacraments is generally expected to accompany it, or at least to happen sometime in the end 
times. If the Novus Ordo Mass is this abomination, and much of the traditionalist sacramental ministry 
is not actually licit (as might well be argued, although this study only addresses jurisdiction for hearing 
confessions), then this situation is indeed most dire and deceptive. Once one comes to terms with it, 
though, it is actually consoling to think that the end times have arrived, yet it leads one to expect 
earthly persecution, not triumph. 


Obj. 20: Jurisdiction granted by the Vatican II hierarchy 


Could the Vatican II hierarchy confer jurisdiction for hearing confessions, either upon its 
own priests or upon traditionalist priests? 


Reply: This is a difficult question both speculatively and practically, and cannot be answered with 
much confidence. 

The Vatican II revolution has corrupted Catholic doctrine, morality, law, liturgy, and 
sacramental rites, and it encourages all kinds of falsehood and evil. This has become more clear over 
time, and is now pretty much undeniable. Catholics are on safe ground when they avoid and denounce 
the would-be popes, bishops, and priests who promote the Vatican II revolutionary program. 

This can be done without necessarily reaching a conclusion, even in one's own mind, as to the 
personal status of Vatican II would-be pastors as heretics, schismatics, ipso facto excommunicates, 
holders of offices, invalid ordinands, etc. It is clear enough that their religion is not the Catholic 
religion, and it seems that most laymen have neither the ability nor the obligation to determine more 
than this. 

One who is avoiding the Vatican II religion would naturally pay no regard to the conferral of 
jurisdiction by Vatican II popes and bishops. There is no reason to expose oneself to spiritual danger 
by getting involved in any way with their disastrous organization. 

As of this writing (June 2016), Francis Bergoglio has granted jurisdiction for hearing 
confessions to the priests of the traditionalist Society of St. Pius X. As a speculative question, it is hard 
to say what effects this grant may have, but let us try. 

The first possibility is that the grant itself is valid because Bergoglio is a valid pope. The 
present author rejects that idea, because Bergoglio, as a public heretic, is radically incapable of 
obtaining or retaining the papal office. 

The second possibility is that when and where Bergoglio is commonly regarded as pope, his 
jurisdictional acts are valid by supplied jurisdiction on account of common error (canon 209). Thus his 
grant of confessional jurisdiction to SSPX priests is valid not by jurisdiction that Bergoglio possesses 
habitually, but by jurisdiction supplied by the Church (originally delegated by Pope Benedict XV when 
he promulgated the Code of Canon Law). This idea is satisfactory if it can supply jurisdiction only to 
some of a false pope's acts, and not to others that would involve the defection of the Church by false 
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teaching, or unholy laws, rites, etc. Perhaps this kind of selectively supplied jurisdiction is possible, 
and if so, perhaps the jurisdiction supplied to Eastern schismatics is an example, as it should be 
effectual for the absolution of penitents in good faith but not for the preaching of a corrupted version of 
the Word of God. 

The problem is, who will know that jurisdiction is being selectively supplied, and who will 
decide which acts it makes valid? When the illegitimate office-holder is acting as the pope, those who 
recognize his illegitimacy are in the very strange position of deciding for themselves which of his acts 
to regard as valid, which gives the appearance of schism (by refusing subjection as a matter of 
principle) and of heresy (by denying the infallibility and universal ordinary jurisdiction of the pope). 
Of course they can exculpate themselves by saying that they do not regard him as a lawful pope, but the 
whole situation is still a mess, and there is ample room for disagreement as to which of the pseudo- 
pope's acts might be valid by reason of supplied jurisdiction. 

If one were to say that jurisdiction cannot be selectively supplied, citing the lack of such a 
provision in canon 209, then it would be necessary to deny all supplied jurisdiction to the Vatican I 
popes once they started their revolution, so that jurisdiction would not be supplied to such Church- 
defecting acts as John Paul II's promulgation of the 1983 Code of Revolutionary Law, Paul VI's 
promulgation of certain Vatican II documents, imposition of the New Mass, new rites of Holy Orders, 
etc. 

In this alternative, one would need a reason why the Vatican II popes do not qualify for supplied 
jurisdiction on account of common error. No such reason is apparent, but one could still make the 
claim, using the same reasoning as in the sedevacantist claim that the Vatican II popes cannot have 
been legitimate, namely, that if they were, then the Church would have defected. This conclusion can 
be legitimately reached without knowing what the defect was that made the Vatican II popes 
illegitimate; likewise, if supplied jurisdiction is all-or-nothing, then one could say that for whatever 
reason it is not supplied. 

The third possibility is that Bergoglio's grant, although invalid in itself, may cause people to 
think that SSPX priests possess delegated jurisdiction for hearing confessions. Jurisdiction would then 
be supplied by canon 209 on account of common error on this particular point. 

It seems that this theory may be admitted, as it does not require any legitimacy at all for 
Bergoglio. It would require an actual common belief among a group of people who confess to SSPX 
priests that they are now legitimate confessors on account of the grant from Bergoglio, and are no 
longer limited to claiming supplied jurisdiction by the arguments that have been found wanting in this 
study. It might be doubted that many of the groups to whom the SSPX ministers constitute a definite 
group of people among whom common error can legally exist, for often they are a collection of 
individuals and families drawn from a large geographic area, not a local population, and they are not 
canonically recognized groups of the faithful such as parishes or religious communities. But such 
details are too intricate to attempt to unravel. 

Whatever the present status of confessional jurisdiction for the SSPX, it is clear that Bergoglio 
is no friend of Catholic tradition, and thus it appears that his unusual grant is part of a strategy to 
eventually annex the SSPX to his faithless and evil Vatican II organization and program. The present 
situation is not likely to last long before the SSPX either joins the Vatican II church or Bergoglio's grant 
is allowed to expire. 

It seems likely that priests and bishops within the Vatican II organization can have jurisdiction 
for hearing confessions, at least insofar as it is supplied on account of common error. Their situation is 
similar to that of schismatics who are regarded as lawful pastors by the local population, to whom 
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confessional jurisdiction is supplied according to theologians (cf. section 5, Objection 3). It may 
readily be admitted that in the early years of the Vatican II revolution, jurisdiction was often supplied to 
such priests, as, for example, to a parish priest invalidly appointed by a bishop who had lost his office 
on account of public heresy. The faithful would naturally have approached such a priest in good 
conscience and would have been validly absolved — supposing, of course, that the priest had been 
validly ordained. 

So much for the speculative question as to jurisdiction granted by the Vatican II hierarchy. The 
practical question is easier to handle, for it must take into account the needs and abilities of the faithful. 
Certainly they need to be protected from the danger of perversion of faith and morals and from 
situations in which absolution is likely to be invalid. They are for the most part unable to determine 
when and to whom jurisdiction is supplied, and from a sedevacantist point of view, they are not able to 
recur to the guidance of lawful pastors on this matter. They can, however, recognize that the Vatican I 
religion destroys Catholic faith and morals. Thus, for the great majority of the faithful, if not for 
absolutely everyone, the only safe and sensible course of action is to have nothing at all to do with the 
Vatican II church. 

Whether the same is true with regard to traditionalist priests who may well have jurisdiction on 
account of a grant from the Vatican II church is outside the scope of this study. Insofar as the decision 
to confess to such priests puts the burden upon the laity to decide which priests have jurisdiction, are 
adequately trained, are validly ordained, etc. — none of which is attested by lawful ecclesiastical 
authority — it plainly involves a departure from the proper order of the Church and a significant 
spiritual danger. It seems that the faithful are not obligated to expose themselves to such danger in 
order to seek out the sacrament of penance, for it is not strictly necessary; its effects may be supplied 
by perfect contrition, as the Church prescribes when a confessor is not available (canon 856, quoted in 
section 2.5), and St. Thomas explicitly teaches that the obligation of sacramental confession is not 
binding when the penitent has reason to fear some harm to himself (cf. section 3.2.5). 


Obj. 21: Induced danger of death 


It is lawful to place oneself in danger of death for any serious reason. This is done by 
soldiers and was done by travelers aboard ship for most of the world's history. Given that one 
may place himself in danger of death even for a worldly motive, it follows that one may 
undertake the same risk for a spiritual motive, such as to obtain supplied jurisdiction for a priest 
to hear one's confession. Thus jurisdiction for confessions could be obtained by placing 
penitents in danger of death, preferably with the least possible risk of death actually taking 
place. But as such a procedure would be absurd, one may conclude that the Church supplies 
jurisdiction, at least for those who would be willing to place themselves in danger of death, for any 
priest to hear their confession. 


Reply: This is a clever theory, but it can't be accepted because it proves too much. Why would it not 
apply during normal times, so that a person could confess to any priest by informing him of one's 
willingness to undergo danger of death in order to confess? But that is absurd. 

Also, this is another newly proposed doubt of law, so it cannot be regarded as probable until this 
has been demonstrated. Unless it is taught by five or six approved authors who have themselves 
examined its basis, or is satisfactorily demonstrated by a very learned scholar, it is doubtful and cannot 
be put into practice (cf. section 4.2.2). 
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Research is needed on the moral aspect of placing oneself in danger of death. If one were to 
actually place himself in danger of death, then it seems that jurisdiction would be supplied. However, 
it seems that for any given situation to qualify as a true danger of death, a material portion of those 
exposed to it would have to actually die. This follows from Merkelbach's description: 


...when to some extent [death] is threatening, such that in the circumstances it may soon occur, 
as easily and often enough may happen.” 


So for every thousand people who expose themselves to danger of death, how many must die so 
that death easily and often enough may happen? Fifty? Ten? One? A group that exposes itself to such 
a danger regularly and repeatedly, or that recommends doing so, would be a death cult rather than a 
group of sensible Catholics. 

If it is a grave sin to expose oneself to danger of death in order to confess — and it probably is — 
then this procedure would not work unless the penitent mistakenly and justifiably believed that it was 
not a sin. For otherwise he would be in the very act of sinning gravely, and as such would lack the 
proper dispositions to receive absolution. 


Obj. 22: Delaying confession until danger of death occurs 


The fact that jurisdiction is supplied to all priests only for penitents in danger of death 
shows that the Code assumes that Catholics will never be left for a long time with access only to 
priests who lack jurisdiction. Now that such a case has occurred, it is absurd for Catholics to 
refrain from making a sacramental confession until they are in danger of death, because by that 
time they will be much less capable of making a good confession than if they had been 
confessing all along. Also, it's likely that many people will not have the opportunity to confess 
once they do find themselves in danger of death. It only makes sense that if the Church has 
provided a priest who will be able to hear confessions in danger of death, the same priest can 
hear confessions that are morally necessary so that the penitent's last confession may be a good 
one. These considerations make it clear that confessional jurisdiction must be supplied to 
traditionalist priests for some reason, whatever it may be. This is clear from Schieler: 


It has never been the intention and practice of the Church, by restricting 
jurisdiction for the remission of certain sins and reserving absolution for them, to 
set aside the ordinary means of forgiveness, the sacramental confession of sin, and 
to supply for this by perfect contrition or indirect remission. However ample these 
extraordinary means for obtaining eternal salvation may be, yet the Church does not 
allow that the ordinary dispensation set up by Christ for our welfare should be 
disregarded. The Church, therefore, removed all restrictions upon absolution for the 
hour of death, so that all priests can absolve every penitent from all sins and censures. 
We are not, however, to suppose that the Church has made this provision solely for the 
moment and the danger of death; she makes other exceptions. It is, therefore, very far 
from the intention and the custom of the Church so to limit the jurisdiction necessary to 
the administration of the Sacrament of Confession that it remains restricted even when a 
sinner, during a long time, and still less if during his whole lifetime, is unable to have 





91 Merkelbach, op. cit., III. 585 (8 ed.) (translated from Latin, bold emphasis added) 
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access to a priest whose power is not limited. And who, out of fear of an abuse, would 
forbid a priest the dispensing of a Sacrament, or one of the faithful the reception of 
a Sacrament, when the reception of such Sacrament appears necessary? When, 
therefore, necessity demands the reception of the Sacrament, it is not to be refused 
by the priest nor to be neglected by the faithful.” 


Reply: It is not necessarily true that to be deprived of confession for a long time makes it hard to make 
a good confession when one has an opportunity. The impossibility of remembering all of one's sins 
over a period of years is not an issue, because the sacrament only requires a reasonably diligent 
examination of conscience given one's circumstances. Sins that are inculpably forgotten are remitted 
indirectly whenever one makes a good confession. As to the difficulty of contrition, a good Catholic 
who has long been deprived of sacramental confession will already be in the habit of making acts of 
perfect contrition, so for him to be adequately contrite to be validly absolved should not be difficult. 
Besides, the circumstance of being in danger of death, provided it does not impair one's faculties, might 
well assist the penitent to confess well on account of the evident seriousness of the occasion. 

It is true that spiritual writers recommend frequent confession, but the moral aspect of lacking 
confession because of one's own negligence and tepidity is quite different from that of being without it 
because it is unavailable. The latter situation might well serve as a spur to greater piety. Our Lord can 
certainly give grace as He pleases, and it may be assumed that His ineffable wisdom and His burning 
love for faithful souls will find ways to compensate for the lack of confession when it is outside of 
one's control. 

The passage quoted from Schieler, which Schieler quotes from Ballerini-Palmieri, is arguing 
that the ecclesiastical law against absolution of one's accomplice outside of danger of death can be set 
aside in gravely urgent cases. This was discussed at some length in the reply to Objection 2, where 
Cappello was quoted in support and Merkelbach in opposition. The key point is that arguments on this 
matter cannot legitimately be transferred to the question of absolution in urgent necessity by a priest 
who has no jurisdiction. The one case involves the setting aside of an ecclesiastical law by which the 
jurisdiction of an approved confessor was restricted; the other involves the supply of jurisdiction to a 
priest who has none. Theologians treat each matter separately, so there is no justification for taking 
what they say of one case and using it to alter or contradict their teaching on the other, as this objection 
would do. 





92 Schieler, Theory and Practice of the Confessional, p. 358 (citations omitted, bold emphasis added) 
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Appendix A: Quotations 
1. Hyland on excommunication 


The Nature of the Censure of Excommunication 


Canon 2257 


§ 1. Excommunicatio est censura qua quis excluditur a communione fidelium cum effectibus qui 
in canonibus, qui sequuntur, enumerantur, quique separari nequeunt. 


§ 2. Dicitur quoque anathema, praesertim si cum sollemnitatibus infligatur quae in Pontificali 
Romano describuntur. 


Etymologically, excommunication (Lat. ex, out of, away from; communicatio, communication) 
signifies the separation of one from communication with others. In ecclesiastical law, it designates the 
act of excluding, or the state of being excluded from communication with the faithful, and is defined as 
a censure by which a person is excluded from the communion of the faithful with the effects which are 
enumerated in the canons and which cannot be separated (can. 2257, § 1). 

Generically, therefore, excommunication is a censure, that is, a penalty by which a baptized 
person, delinquent and contumacious, is deprived of some spiritual goods, or goods annexed to spiritual 
things, until he ceases to be contumacious and is absolved (can. 2241, § 1). A censure is a penalty, that 
is, a privation of some good, inflicted by legitimate authority for the correction of the delinquent and 
punishment of the offence (can. 2215). It is a spiritual penalty, not only because it proceeds from a 
spiritual power and is inflicted for a spiritual purpose, but especially because it deprives one of spiritual 
goods, although secondarily it deprives one of temporal goods also. Moreover, it is a medicinal 
penalty, for its primary and immediate purpose is the emendation of the delinquent. 

In order that one may be punished by a censure, he must be baptized, delinquent and 
contumacious. He must be baptized, for only by a baptism does one become directly subject to the 
jurisdiction of the Church; baptism is a requisite for subjection to all ecclesiastical laws. He must be 
delinquent, that is, guilty of an external and morally imputable violation of a law or precept to which is 
added, at least indeterminately, a canonical sanction (can. 2195); this is a requisite for incurring any 
ecclesiastical penalty. Finally, he must be contumacious; it is this element which is proper to censures 
and serves to distinguish them from all other ecclesiastical punishments; a censure is a medicinal 
penalty, its primary and immediate purpose being to correct the offender; hence it presupposes 
contumacy. 

A censure deprives one of some spiritual goods, or goods annexed to spiritual matters. There 
are some spiritual goods of which the Church cannot by censure or any other means deprive the 
faithful, ex gr., divine grace, internal virtues, the power of orders, etc. A censure can deprive one only 
of those spiritual goods which are within the power of the Church, ex. gr., the administration and 
reception of the sacraments, indulgences, jurisdiction, ecclesiastical burial, etc., and also of temporal 
goods which have some relation to spiritual matters, ex. gr., the emoluments of a benefice, the 
administration of ecclesiastical goods, etc. 

Two conditions are required before a censure ceases; the contumacy must cease and absolution 
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must be obtained. 

Canon 2241, § 2 warns all who have the power to inflict censures to make a sober and careful 
use of them, especially of such as are incurred by the very commission of the delict (latae sententiae), 
and more particularly of excommunication. It may be well to repeat here the warning of the Council of 
Trent: 

“Quamvis excommunicationis gladius nervus sit ecclesiasticae disciplinae et ad continendos in 
officio populos valde salutaris, sobrie tamen magnaque circumspectione exercendus est, cum 
experientia doceat, si temere aut levibus ex rebus incutiatur, magis contemni quam formidari, et 
perniciem potius parere quam salutem. (Sess. XXV. de Ref., cap. 3.) 

There are three species of censures, namely; excommunication, suspension and interdict (can. 
2255, § 1). A brief comparison of them will not be amiss and will no doubt help to a better 
understanding of the nature and gravity of excommunication. 

The interdict is a censure by which the faithful while remaining in communion with the Church 
are forbidden certain sacred benefits mentioned in the canons (2270-2277) (can. 2268, § 1). 
Suspension is a censure by which a cleric is forbidden the exercise of his office, or benefice, or both 
(can. 2278, § 1). 

Suspension, of course, can affect only clerics; an interdict, both clergy and laity. Both can be 
imposed upon a moral person, or community. An interdict can also be local. Excommunication can 
affect both clergy and laity, but only physical persons; hence if it is imposed upon a moral person or 
community, it is understood as affecting only the individuals who cooperated in the delict (can. 2255, § 
2). 

Interdict and suspension can be employed either as censures or as vindictive penalties. 
Excommunication, however, is always a censure; hence, it can never be inflicted for a determined 
period of time, but only until the guilty one has given up his contumacy and obtained absolution (can. 
2255, § 2; cf. can. 2241, § 1). 

Excommunication places one outside the communion of the faithful; interdict and suspension 
are punishments imposed upon persons while remaining in communion with the Church. The latter 
usually deprive a person only of some of the rights resulting from his position or membership in the 
Church; the former divests one of “all the rights resulting from the social status of the Christian as 
such.” The effects of excommunication concern personal spiritual benefits and favors, that is, such as 
touch the soul and salvation of the individual, whereas the privations entailed by the other two censures 
are not of such an individual spiritual character. 

Thus it is clear from what has been said, and it will be more apparent later on, that of the three 
species of censures, excommunication is by far the most severe. It is the gravest of all canonical 
punishments, “quum Ecclesia non habeat ultra quid faciat.” It is often likened to death. Saint Jerome 
and Saint Augustine compare it to the expulsion of Adam from Paradise. It is very aptly called an exile 
from the Church of Christ. “For as a Roman citizen condemned to exile lost all his rights of 
citizenship, so also does an excommunicate become divested of all his rights as a citizen of the city of 
God on earth, that is, as a member of the true Church.” 

Specifically, excommunication differs from the other censures in this that it separates one from 
the communion of the faithful. What is to be understood by the communion of the faithful? It may be 
said that among the faithful there are three kinds of communion. In the first place, there is that purely 
internal communion by which the faithful are united among themselves and with Christ, and which 
consists in the bonds of divine grace, faith, hope and charity. Secondly, there is a communion among 
the faithful that is altogether exterior and comprises the ordinary civil and social relations of daily life. 
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Finally, there is what might be called a mixed communion, consisting of “certain ecclesiastical and 
exterior acts and ceremonies that produce spiritual favors and blessings, by virtue of their institution, as 
the sacraments, the public prayers and suffrages of the Church, the Sacrifice of the Mass, benedictions 
and other religious ceremonies and public acts of divine worship: the satisfaction and merits of our 
Lord and the Blessed Virgin and the Saints, as contained in the treasury of the Church and dispensed by 
her to the faithful by means of indulgences.” 

From which of these communions does excommunication exclude? It is clear that the Church 
cannot by excommunication or any other means deprive a person of that purely internal communion, 
consisting of divine grace and internal virtues. The existence of them does not depend exclusively on 
the will of the Church. They are not forfeited save by a voluntary action of the possessor. Sanctifying 
grace can be lost only by mortal sin. The infused theological virtue of charity is lost together with 
sanctifying grace by any mortal sin, but the infused theological virtues of faith and hope are forfeited 
only by the commission of mortal sins directly opposed to these virtues. Indeed, excommunication 
may be, and almost always is, a sign that sanctifying grace and one or more of the infused virtues have 
been forfeited. Of itself, however, excommunication does not and cannot destroy them. Moreover, it 
cannot prevent a person from recovering sanctifying grace and the concomitant virtues, for one may do 
so by an act of perfect contrition. 

Excommunication may divest one of that purely external communion consisting of the social 
and civil affairs of every-day life. Since communication in profane matters can and ought to be 
directed by the faithful to a spiritual end, and since the refusal of such communication is well 
calculated to bring the offender to repentance, there is no doubt but that the same can fall under the 
prohibition of the Church. 

The communion of the faithful, however, from which excommunication primarily excludes is 
that which is called mixed, and which is composed of the faithful in so far as they constitute a society 
under the authority of the Church. By virtue of this communion, the faithful share in all the blessings 
of the Christian society which Christ wished to confer upon them through the ministry of His Church. 
By excommunication a person is deprived of participation in all such blessings. Hence an 
excommunicated person is not only excluded from legal ecclesiastical acts, forbidden the exercise of 
jurisdiction in both forums, deprived of the rights of election, presentation and nomination, etc., but is 
also deprived of such altogether spiritual blessings as the use of the sacraments, a participation in the 
indulgences, suffrages and public prayers of the Church, of the right to assist at the divine offices, etc., 
for all these Christ left to the administration of His Church. Thus we see how erroneous it would be to 
hold that the effects of excommunication are of a merely external character. Certainly a censure which 
deprived one of the right to assist at sacred rites, of a sharing in the indulgences, suffrages and public 
prayers of the Church, and, above all, of the use of the sacraments affects the very soul and prevents a 
man from acquiring countless and inestimable graces. In the Bull “Exsurge Domine” of June 15, 1520, 
Pope Leo X proscribed the following proposition (XXIII), formulated from the teachings of Martin 
Luther: “Excommunicationes sunt tantum externae poenae, nec privent hominem communibus 
spiritualibus Ecclesiae orationibus.” The forty-sixth proposition of the Synod of Pistoia asserting, 
"effectum excommunicationis exteriorem dumtaxat esse, quia tantummodo natura sua excludit ab 
exteriore communicatione Ecclesiae” was condemned in the Constitution “Auctorem Fidei” of August 
28, 1794, “quasi excommunicatio non sit poena spiritualis, ligans in coelo, animas obligans.” 

An excommunicate does not, of course, cease to be a Christian. The baptismal character is 
indelible and hence cannot be effaced by excommunication. Does such a one, however, cease to be a 
member of the Church? Since this question has more of a dogmatic than a canonical character, the 
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writer will content himself for the most part with giving a résumé of the teaching of dogmatic 
theologians. 

The question as to whether excommunicates cease to be members of the Church has given rise 
to quite a controversy among theologians. Suarez is of the opinion that persons under ban of 
excommunication continue to be members of the Church. He states that the Fathers do not teach that 
excommunicates are placed outside the Church, but rather that they are separated from communication 
with the Church: that a person can retain his citizenship in a state and yet be deprived of the society of 
his fellow-citizens. “Quapropter excommunicatus non dicitur habendus ethnicus simpliciter, sed 
tanquam ethnicus quantum ad communicationem cum aliis.” Bellarmine maintains that 
excommunicates cease to be members of the Church. He argues in the first place from the text in Saint 
Matthew's Gospel: “If he will not hear the Church, let him be to thee as the heathen and publican.” He 
draws his second argument from a canon in the Decree of Gratian which reads as follows: “Canonica 
instituta, et sanctorum Patrum exempla sequentes, Ecclesiarum Dei violatores, auctoritate Dei et judicio 
sancti Spiritus, a gremio sanctae matris Ecclesiae, et a consortio totius Christianitatis eliminamus.” He 
supports his contention by many references to the writings of the Fathers. His final argument is one of 
reason. In the first place, he points out that excommunicates are deprived of all spiritual 
communication which is common to the members of the Church; consequently, they are not members 
of the Church. Secondly, excommunication has the same place in the Church that the penalty of death 
had in the Old Testament and still has in civil society; but by death, men are entirely separated from 
society. Thirdly, excommunication is the most severe penalty which the Church can inflict; hence if 
excommunication does not deprive of membership in the Church, then there is a graver penalty than 
excommunication, namely, privation of membership in the Church. Fourthly, excommunication cannot 
be imposed except upon those who are contumacious; consequently it entails banishment from the 
Church; if excommunication was a penalty less severe than banishment from the Church, it would 
sometimes be imposed upon grievous sinners even though they were not contumacious. Finally, when 
excommunicates are absolved, it is said: “Restituo te unitati Ecclesiae et membrorum participationi;” 
this is an evident sign that the excommunicates were separated from the unity of the Church. 

According to some of the more recent writers on dogmatic theology, the solution of the question 
hinges upon the will of the Church. It is certain that the Church has the right and power to cut off 
entirely from membership in the Church not only heretics and schismatics, but likewise other grievous 
sinners. Does the Church intend by excommunication to deprive one entirely of membership in the 
Church, or does she intend only to deprive the delinquent of the blessings and rights which accompany 
membership? In answer to this question, most of the recent dogmatic theologians distinguish between 
the tolerati and the vitandi. According to the more common opinion, the tolerati do not cease to be 
members of the Church, for the Church, in so far as she tolerates them, does not totally exclude them 
from her pale. With regard to the vitandi, the more commonly accepted opinion maintains that they 
cease to be members of the Church, since, at least temporarily, they are cut off from all external 
communion with the Church. Tanquerey remarks that the question has little practical bearing, since the 
Church is wont to declare as vitandi only notorious heretics and schismatics who have already ceased 
to be members of the Church by reason of notorious heresy or schism. Murray states that although it is 
not certain that the Church intends, eo ipso et vi excommunicationis denuntiatae, to expel every 
vitandus from the Church, the Church can pronounce excommunication in a form that will leave no 
room for doubt as to its intention. A recent example of this was given by the Holy Office on November 
8, 1922. In declaring two persons vitandi, the Holy Office stated that they were altogether expelled 
from the bosom of the Holy Church of God, “e gremio Sanctae Dei Ecclesiae penitus ejici.” 
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It must be remembered, of course, that all validly baptized persons can be said to be members of 
the Church, at least in the sense that per se they are subject to the laws of the Church. It would seem, 
too, that no notorious excommunicate retains full and perfect membership in the body of the Church, 
for such a one [is] deprived, even in the external forum, of canonical communion which is one of the 
requisites for full and perfect membership in the body of the Church. 

Perhaps, after all, the foregoing controversy is one merely of words. Practically speaking, 
excommunicates are deprived of all the blessings and rights which accompany membership in the 
Church of Christ. Hence the question whether they are really deprived of membership in the Church 
seems to be one of theory and of little practical import. 

Canon 2257, § 2 states that excommunication is also called anathema, especially when it is 
inflicted with the solemnities which are described in the Roman Pontifical. For an explanation of the 
term anathema and of its use in ecclesiastical penal legislation, the reader is referred to the chapter on 
the historical development of the censure of excommunication. ' 








Active Use of the Sacraments and Sacramentals 


Canon 2261 


§ 1. Prohibetur excommunicatus licite Sacramenta et Sacramentalia conficere et ministrare, 
salvis exceptionibus quae sequuntur. 


§ 2. Fideles, salvo praescripto $ 3, possunt ex qualibet justa causa ab excommunicato 
Sacramenta et Sacramenlalia petere, maxime si alii ministri desint, et tunc excommunicatus 
requisitus potest eadem ministrare neque ulla tenetur obligatione causam a requirente 
percontandi. 


§ 3. Sed ab excommunicatis vitandis necnon ab aliis excommunicatis, postquam intercessit 
sententia condemnatoria aut declaratoria, fideles in solo mortis periculo possunt petere tum 
absolutionem sacramentalem ad normam can. 882, 2252, tum etiam, si alii desint ministri, 
cetera Sacramenta et Sacramentalia. 


According to Canon 2261, an excommunicate, whether a vitandus or a toleratus, is forbidden to 
celebrate the Holy Sacrifice of the Mass, to administer the sacraments and to prepare and administer 
the sacramentals. From the Decretals, it is clear that excommunicates were forbidden not only to 
celebrate Mass and administer the sacraments, but also to perform any ecclesiastical or sacred function 
whatever. 

The canon employs the term /icite. Hence, were an excommunicate, despite the grave 
prohibition contained in the canon, to celebrate Mass or to administer a sacrament, he would act 
validly. The reason is obvious: for the most part, the validity of a sacrament depends on the 
power of orders, which cannot be lost by an ecclesiastical punishment. We have said, for the most part, 
for the Sacrament of Baptism can be validly administered by anyone having the use of reason, and the 
contracting parties themselves are the ministers of the Sacrament of Matrimony. Besides the power of 
orders, there is required for the valid administration of the Sacrament of Penance, the power of 
jurisdiction. The vitandi and the tolerati against whom a declaratory or condemnatory sentence has 





1 Hyland, Excommunication: Its Nature, Historical Development, and Effects, pp. 1-10 
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been issued are not possessed of the power of jurisdiction. Hence sacramental absolution imparted by 
such excommunicates is invalid, except when the recipient is in danger of death, or when there is 
question of common error. In the former case, the vitandi and the tolerati receive jurisdiction a jure. 
In the latter case, the Church supplies the jurisdiction. 

There is no doubt but that the Church, which has full control of the sacramentals, could prohibit 
their preparation and administration by excommunicates under pain of nullity. The Church, however, 
has not seen fit to do so. The preparation or administration of the sacramentals by those under ban of 
excommunication is illicit, but not invalid. 

Like all rules, the one prohibiting the active use of the sacraments and sacramentals to 
excommunicates has its exceptions. It has ever been the desire of the Church that those who have been 
expelled from the communion of the faithful by the censure of excommunication come as soon as 
possible to a realization of a sense of duty, obtain absolution from the censure and once again 
participate in the incalculable blessings of the Christian society. This is the very aim and purpose for 
which the Church places one under ban of excommunication. Yet the Church has never meant by her 
legislation to favor those whom she found necessary to expel from the communion of the faithful. As 
was remarked before, the distinction between the tolerati and the vitandi was introduced in favor of the 
faithful and not to benefit excommunicates. In like manner, the relaxations which the Church has made 
in the law forbidding the active use of the sacraments and sacramentals to excommunicates were 
granted in favor of the faithful. The Church does not desire that the spiritual welfare of her children 
should suffer by the malice of those to whom she has entrusted the dispensation of her spiritual goods. 

When mention is made in the following paragraphs of the licit administration of the sacraments, 
reference is had to the licitness of the act only by reason of the censure. It is evident that the 
administration of a sacrament by one in mortal sin cannot be licit. In the cases, therefore, in which an 
excommunicate may licitly ratione censurae administer a sacrament, he should strive as earnestly as 
possible to recover the state of sanctifying grace by an act of perfect contrition. 

Under the pre-Code law, the cases in which an excommunicate licitly administered the 
sacraments were probable ignorance on the part of the excommunicate, extreme necessity on the part of 
the recipient, or grave inconvenience on the part of the censured minister. With the exception of these 
cases, the administration of the sacraments was not permitted to the vitandi, although such 
administrations would be valid, except, of course, the administration of the Sacrament of Penance. 
Even the latter would be valid at the moment of death and in the case of common error. The folerati 
could licitly administer the sacraments when they were asked to do so by the faithful. There were 
penalties attached to the violation of this effect of excommunication. An irregularity was incurred by 
violating the censure, and in some cases there were vindictive penalties of privation of benefice and 
deposition. At one time the faithful who illicitly received a sacrament from one under ban of major 
excommunication, and after the Constitution “Ad vitanda” those who illicitly received a sacrament 
from a vitandus incurred minor excommunication. According to the Constitution “Apostolicae Sedis,” 
one who received an Order from a vitandus was ipso facto suspended from the exercise of that Order. 

The same solicitude of the Church that the spiritual welfare of the faithful be not impeded by 
the malice of those to whom she has committed the dispensation of her spiritual benefits is manifested 
in § 2 and § 3 of Canon 2261. After stating the general principle that excommunicated persons are 
forbidden the active use of the sacraments and sacramentals, the canon adds “salvis exceptionibus quae 
sequuntur.” 


Fideles, salvo praescripto § 3, possunt ex qualibet justa causa ab excommunicato Sacramenta 
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et Sacramentalia petere, maxime si alii ministri desint, et tunc excommunicatus requisitus 
potest eadem ministrare neque ulla tenetur obligatione causam a requirente percontandi. (2261, 


§ 2.) 


Canon 2261, § 2 has reference to petitioning the sacraments and sacramentals from 
excommunicates who are neither vitandi, nor tolerati against whom any sentence, either declaratory or 
condemnatory, has been issued. They will be spoken of as the simpliciter tolerati. For any just reason, 
the faithful may request a simpliciter toleratus to administer the sacraments and sacramentals, 
especially when there are no other ministers available. When so requested, the excommunicate may 
administer the sacraments and sacramentals and he is not obliged to inquire why the petitioner wishes 
to receive them. The principal reason for which the faithful may ask the sacraments and sacramentals 
from a simpliciter toleratus is the absence of other ministers. However, it is not the only reason; any 
just cause will suffice; a grave cause is not required. As examples of just causes which will permit the 
faithful to request the sacraments and sacramentals from a simpliciter toleratus may be mentioned, the 
earlier conferring of Baptism, the dispelling of a doubt concerning the gravity of a sin, the intention of 
approaching Holy Communion with greater purity of soul, the intention of receiving the Holy Eucharist 
more frequently, etc. “Any reason may be called just which promotes devotion or wards off 
temptations or is prompted by real convenience, for instance, if one does not like to call another 
minister.” 

Canon 2261, § 2 should relieve the faithful of all anxiety with regard to petitioning the 
simpliciter tolerati to administer the sacraments and sacramentals. Yet, as Vermeersch-Creusen remark, 
the Code, by the clause “maxime si alii ministri desint,” “insinuatur obligatio caritatis qua tenemur, 
sine nimio incommodo, ne actione nostra alium, etiam ob ejus malam voluntatem, in periculum peccati 
inducamur.”” There is question, of course, of the sin which the excommunicate would commit by 
celebrating Mass or administering a sacrament, unless he had recovered the state of sanctifying grace 
by an act of perfect contrition. 

In order that a simpliciter toleratus may licitly celebrate Mass, administer the sacraments and 
prepare and administer the sacramentals, he must be requested to do so (requisitus). It is not necessary, 
however, that the request be explicit. Almost all authors teach that an implicit or reasonably presumed 
petition suffices. Such a petition is had whenever the good of souls demands the celebration of Mass, 
the administration of the sacraments, or the preparation or administration of the sacramentals and there 
is present no other minister besides a simpliciter toleratus. Hence, such an excommunicate may show 
himself ready to hear confessions on Saturdays and vigils of feasts, to distribute Holy Communion even 
on week-day mornings, to celebrate Mass on Sundays and Holydays, and it would seem in these days 
of daily attendance at Mass, even on days throughout the week. All of this, of course, presupposes that 
such a course of action does not result in scandal, which, it may be added, would seldom be the case 
with regard to a simpliciter toleratus. 


Sed, ab excommunicatis vitandis necnon ab aliis excommunicatis, postquam intercessit 
sententia condemnatoria aut declaratoria, fideles in solo mortis periculo possunt petere tum 
absolutionem sacramentalem ad normam can. 882, 2252, tum etiam, si alii desint ministri, 
cetera sacramenta et sacramentalia. (2261, § 3.) 


It has been seen that for any just reason the faithful may request the simpliciter tolerati to 





2 “The obligation in charity is implied, by which we are bound, without great inconvenience, to see that by our own action 
we do not place another, even on account of his evil will, in danger of sin.” 
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administer the sacraments and sacramentals. Canon 2261, § 3 states when and under what 
circumstances the faithful may request the administration of the sacraments and sacramentals at the 
hands of the vitandi and the tolerati against whom a declaratory or condemnatory sentence has been 
passed. It states that the faithful, only when they are constituted in danger of death, may request such 
excommunicates to impart sacramental absolution in accordance with Canons 882 and 2252, and also, 
if no other ministers are present, to administer the other sacraments and sacramentals.* 








Discharge Of Ecclesiastical Offices 


[from Canon 2263:] Prohibetur (excommunicatus) ecclesiasticis officiis seu muneribus fungi. 


The term ecclesiastical office may be understood either in a wide or in a strict sense. In the 
wide sense of the term, it is any duty that is legitimately exercised for a spiritual end (can. 145, § 1). In 
the strict acceptation of the term, an ecclesiastical office is a position stably instituted by divine or 
ecclesiastical authority which is conferred according to Canon Law, and which carries with it some 
participation in the ecclesiastical power of orders or jurisdiction (can. 145, § 1). Canon 145, § 2 states 
that in law, the term ecclesiastical office is to be understood in its strict sense, unless the contrary is 
apparent from the context. 

Canon 2263 is quite in conformity with the law of the Decretals in forbidding excommunicates 
to discharge ecclesiastical offices and duties. It seems clear from what has already been said that under 
the law of the Decretals, no excommunicate could licitly discharge any ecclesiastical office or duty. 

Canon 2263 states that excommunicates are forbidden to discharge ecclesiastical offices and 
duties. The canon evidently has reference to ecclesiastical offices, understood both in the strict and in 
the wide sense of the term. An excommunicate is forbidden to exercise an ecclesiastical office 
understood in the strict sense of the term, that is, an office implying some participation in the power of 
orders or of jurisdiction. This prohibition is very closely connected with Canon 2261 which forbids the 
exercise of the power of orders to excommunicates and with Canon 2264 which forbids them to posit 
acts of jurisdiction. 

Canon 145, § 2 declares that in law the term ecclesiastical office is to be understood in its strict 
sense, unless the contrary is apparent from the context. The canon under discussion, however, clearly 
indicates that the term is to be understood not only in its strict sense, but also in its wide acceptation. 
This is evident from the very wording of the canon “officiis seu muneribus.” Hence, excommunicates 
are forbidden to exercise not only an office which implies a participation in the power of orders or of 
jurisdiction, but likewise any office or duty whatsoever that is assumed for a spiritual purpose.* 








The Exercise of Jurisdiction 


Canon 2264 


Actus jurisdictionis tam fori externi quam fori interni positus ab excommunicato est illicitus; et, 
si lata fuerit sententia condemnatoria vel declaratoria, etiam invalidus, salvo praescripto can. 
2261, $ 3; secus est validus, imo etiam licitus, si a fidelibus petitus sit ad normam mem. can. 





3 Hyland, Excommunication: Its Nature, Historical Development, and Effects, pp. 88-93 
4 Hyland, Excommunication: Its Nature, Historical Development, and Effects, pp. 140-41 
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2261, § 2. 


It has already been seen that in ordinary circumstances excommunicates cannot exercise the 
power of orders. According to Canon 2264, they cannot in ordinary circumstances place acts of 
jurisdiction either of the external or of the internal forum. ... 


PRE-CODE LAW 


All excommunicates were deprived of ecclesiastical jurisdiction in such a manner that they 
could not exercise acts thereof, at least licitly. The reason was because the exercise of jurisdiction is 
praecipua cum fidelibus communicatio. This privation affected even the tolerati, who sinned mortally 
by exercising the power of jurisdiction, unless they were requested by the faithful to do so. 

Were excommunicates altogether stripped of the power of jurisdiction, or were they merely 
forbidden the licit use of it? All authors agreed that the vitandi were altogether stripped of 
ecclesiastical jurisdiction. Consequently, acts of jurisdiction placed by them were invalid. Jurisdiction 
for the internal forum was restored to them for the extreme necessity of the moment of death. 

The ¢olerati were not altogether stripped of the power of jurisdiction, but they were forbidden to 
exercise acts thereof. Even if they were publicly known to be under ban of excommunication, they 
could validly exercise jurisdiction, as long as they were not objected to by the faithful. The faithful 
could prevent their jurisdictional acts from having effect by objecting to them on the score of 
excommunication and by proving the existence of the censure. The faithful, however, were not obliged 
to take exception to the tolerati. Acts of jurisdiction posited by the tolerati at the request of the faithful 
were not only valid, but licit as well. 


THE PRESENT LAW 


Canon 2264 states that an act of jurisdiction of the external as well as the internal forum posited 
by an excommunicate is illicit; and, if a condemnatory or declaratory sentence has been issued against 
the excommunicate, it is invalid, saving the exception of Canon 2261, § 3; otherwise, it is valid, and 
even licit, if requested by the faithful in accordance with Canon 2261, § 2. 

All excommunicates are forbidden to place acts of ordinary or delegated jurisdiction either of 
the external or of the internal forum. Hence, they are forbidden to establish laws, to pass judicial 
sentences, to grant dispensations, to absolve from sins and censures, etc. In this matter, however, there 
must be kept in mind the distinction between the simpliciter tolerati and the vitandi and the tolerati 
against whom a declaratory or condemnatory sentence has been passed. 

Acts of jurisdiction of either the external or the internal forum placed by the simpliciter tolerati 
are always valid. The Church, in not absolutely depriving the simpliciter tolerati of jurisdiction, but 
merely forbidding them the licit exercise thereof, has in mind the good of the faithful and the 
tranquillity of their conscience. It is evident that if such excommunicates were incapable of exercising 
jurisdiction validly, the faithful would be in constant doubt concerning the validity of the jurisdictional 
acts of their superiors. 

Acts of jurisdiction posited by the simpliciter tolerati are not only valid, but even licit, if they 
are requested by the faithful in accordance with Canon 2261, § 2. This canon, as we have already seen, 
permits the faithful for any just reason to request the simpliciter tolerati to administer the sacraments 
and sacramentals, especially if no other ministers are available. Hence, it must be said that for any just 
reason the faithful may request the simpliciter tolerati to place acts requiring an exercise of the power 
of jurisdiction, especially if no other competent persons are present. The principal reason which 
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permits the faithful to do so is the absence of others who can exercise jurisdiction licitly. However, it is 
by no means the only reason; any just cause will suffice; it does not have to be grave. 

Almost all authors teach that a reasonably presumed or implicit petition suffices to allow a 
simpliciter toleratus to administer the sacraments and sacramentals licitly (ratione censurae). This, of 
course, includes the imparting of sacramental absolution, which is a jurisdictional act of the internal 
forum. There seems to be no reason why such an opinion cannot be extended to include acts of 
jurisdiction of the external forum. Hence, not only when the petition on the part of the faithful is 
explicit, but likewise when it is implicit or may reasonably be presumed, the simpliciter tolerati may 
place acts requiring an exercise of the power of jurisdiction of the external as well as of the internal 
forum. 

The delegation of jurisdiction is itself an act of jurisdiction. The excommunicates now under 
consideration can, of course, validly delegate jurisdiction to others. Such delegation would be illicit, 
however, unless it was requested either explicitly or implicitly, which would almost always be the case. 
Whether or not one who is illicitly delegated can licitly exercise the delegation is a debated question. 
However, there is a probable opinion which maintains that such a one can licitly exercise the 
delegation. 

The tolerati against whom either a declaratory or condemnatory sentence has been issued, and, 
a fortiori, the vitandi cannot place acts of jurisdiction either validly or licitly. Prescinding from Canon 
2264, it is to be noted that one who possesses ordinary jurisdiction is ipso facto deprived of it by the 
very fact that he becomes a vitandus; for a vitandus 1s ipso facto deprived of any office to which the 
power of jurisdiction might be annexed (can. 2266; 208). Hence, the vitandi and the tolerati post 
sententiam cannot validly establish laws, pass judicial sentences, inflict censures, absolve from sins or 
censures, grant dispensations, etc. There is, however, an exception to this law. Even the vitandi and 
the tolerati post sententiam can validly and licitly absolve all penitents who are in danger of death from 
all sins and censures, no matter how they are reserved or how notorious they may be, even if an 
approved priest is present (can. 2264; 2261, § 1; 882). For an explanation of this faculty as well as for 
a discussion of the power of excommunicates over matrimonial impediments, the reader is referred to 
the commentary on Canon 2261. 

Cappello is of the opinion that a very grave cause, outside the danger of death, such as fear of 
death, avoidance of a grave scandal, etc., would permit the tolerati post sententiam to place acts of 
jurisdiction validly and (ratione censurae) licitly.° 








Acquisition and Privation of Dignities, etc. 


Canon 2265, § 1, n. 2. 


Quilibet excommunicatus nequit consequi dignitates, officia, beneficia, pensiones ecclesiasticas 
aliudve munus in Ecclesia. 


Canon 2266. 


Post sententiam condemnatoriam vel declaratoriam excommunicatus manet privatus fructibus 
dignitatis, officii, beneficii, pensionis, numeris, si quod habeat in Ecclesia; et vitandus ipsamet 
dignitate, officio, beneficio, pensione, munere. 





5 Hyland, Excommunication: Its Nature, Historical Development, and Effects, pp. 144-49 
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A dignity is generally a benefice to which, besides the prerogatives of honor and precedence, 
there was formerly attached some jurisdiction in the external forum. At the present time, a dignity very 
seldom carries with it any jurisdiction. 

The term ecclesiastical office has already been considered. 

A benefice is a juridical being constituted or erected in perpetuum by competent ecclesiastical 
authority, consisting of a sacred office and the right of receiving the revenue from the endowment of 
the office. 

An ecclesiastical pension may be described as the “jus percipiendi partem fructuum alicujus 
beneficii vel mensae, titulo non perpetuo.” 

The term aliudve munus may be understood of any office or duty that is constituted or exercised 
for a spiritual purpose. 


THE PRE-CODE DISCIPLINE 


Under the law of the Decretals, excommunicates were incapable of acquiring any benefice, or 
ecclesiastical office whatsoever. The reason for this was because excommunicates were forbidden to 
exercise ecclesiastical offices and to communicate with the faithful. Hence with reason were they 
excluded from the acquisition of any position which required the performance of ecclesiastical 
functions and communication with the people. It was the common teaching of canonists that this 
exclusion extended even to the tolerati. D' Annibale, however, against the opinion which he himself 
admitted to be the commonly accepted one, raised some doubt about the incapacity of the tolerati to 
acquire benefices, offices, etc. He thought it more reasonable to hold that the tolerati were capable of 
acquiring benefices, etc. Wernz saw in this proposal of D 'Annibale merely an effort to bring about a 
change in the jus vigens. Wernz admitted that many and grave inconveniences could arise from the fact 
that the appointment of an occult excommunicate to a benefice, office, etc. was invalid. He suggested 
that this could be remedied by making such an appointment invalid only in the case of an 
excommunicate post sententiam. It will be seen that the Code has followed this suggestion. 

Pensions granted for the exercise of some spiritual function could not be conferred validly upon 
excommunicates, for all excommunicates were forbidden to perform any ecclesiastical function. There 
was disagreement among authors concerning pensions granted for some reason other than the exercise 
of spiritual functions, ex. gr., to a cleric who resigned a benefice, to one not having sufficient 
sustentation otherwise. Some maintained that such pensions could not validly be conferred upon 
excommunicates, while others were of the affirmative opinion. 

Excommunicates were not ipso facto deprived of the benefices, offices, etc., which they had 
obtained before incurring the censure. It was disputed among authors whether they were ipso facto and 
ante sententiam deprived of the fruits of benefices, offices, etc. 


THE PRESENT LAW 


The Code sets forth the legislation concerning excommunicates and the acquisition and 
privation of ecclesiastical dignities, offices, benefices, pensions, etc., in such clear and unmistakable 
terms that very little comment will have to be made upon it. 

No excommunicate can acquire dignities, offices, benefices, ecclesiastical pensions, or any 
other position in the Church. The acquisition of such, however, is not invalid, except in the case of a 
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vitandus or a toleratus against whom a declaratory or condemnatory sentence has been passed (Can. 
2265, § 2). 

After a condemnatory or declaratory sentence, an excommunicate is deprived (manet privatus) 
of the fruits of a dignity, office, benefice, pension, or any other position he may have in the Church 
(Can. 2266). This privation is incurred by the very fact that a condemnatory or declaratory sentence 
has been issued against the person. No specific sentence to this effect is required. Most canonists are 
of the opinion that in the case of a declaratory sentence, this privation retroacts to the time when the 
censure was incurred. They base their opinion on Canon 2232, § 2, which states: “Sententia 
declaratoria poenam ad momentum commissi delicti retrotrahit.” Vermeersch-Creusen, however, 
maintain that the privation does not retroact to the time of the commission of the delict. They argue 
from the very wording of the canon, “post sententiam ... manet privatus.” Cocchi seems to be of the 
same opinion. This latter opinion seems to be probable not only extrinsically by reason of the authors 
who embrace it, but also intrinsically by reason of the wording of the canon “post sententiam ... manet 
privatus.”® 


2. Canons that grant special faculties to confessors on account of urgent necessity 


Canon 900 7 
Quaevis reservatio omni vi caret: 


§ 1. Cum confessionem peragunt sive aegroti qui domo egredi non valent, sive sponsi matrimonii 
ineundi causa; 


§ 2. Quoties vel legitimus Superior petitam pro aliquo determinato casu absolvendi facultatem 
denegaverit, vel, prudenti confessarii iudicio, absolvendi facultas a legitimo Superiore peti nequeat sine 
gravi poenitentis incommodo aut sine periculo violationis sigilli sacramentalis. 


All reservations cease or lose their force: 


§ 1. When those who go to confession are sick and cannot leave the house, or if they are about to be 
married; 


§ 2. As often as the lawful superior refuses a faculty asked for in a particular case, or when, according 
to the prudent judgment of the confessor, the faculty cannot be asked of the lawful superior without 
great inconvenience to the penitent or without danger of violating the sacramental seal. 


Canon 990 ° 
§ 1. Licet Ordinariis per se vel per alium suos subditos dispensare ab irregularitatibus omnibus ex 
delicto occulto provenientibus, ea excepta de qua in can. 985, n. 4 aliave deducta ad forum iudiciale. 


§ 2. Eadem facultas competit cuilibet confessario in casibus occultis urgentioribus in quibus Ordinarius 
adiri nequeat et periculum immineat gravis damni vel infamiae, sed ad hoc dumtaxat ut poenitens 





6 Hyland, Excommunication: Its Nature, Historical Development, and Effects, pp. 154-57 
7 Augustine, op. cit., vol. IV, pp. 334-36 
8 Augustine, op. cit., vol. IV, pp. 504-07 
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ordines iam susceptos exercere licite valeat. 


§ 1. Ordinaries, either by themselves or through delegates, may dispense from all irregularities arising 
from an occult crime, except the one mentioned in can. 985, n. 4, or any other which has been brought 
before the ecclesiastical court. 


§ 2. This same faculty is extended to all confessors, who consequently can absolve penitents in all 
occult cases of a very urgent nature, when the Ordinary cannot be approached and there is danger of a 
great loss or infamy. But the dispensation is valid only in that it enables the penitent 

to exercise an order already received. 


Canon 1045 * 

§ 1. Possunt Ordinarii locorum, sub clausulis in fine can. 1043 statutis, dispensationem concedere super 
omnibus impedimentis de quibus in cit. can. 1043, quoties impedimentum detegatur, cum iam omnia 
sunt parata ad nuptias, nec matrimonium, sine probabili gravis mali periculo, differri possit usque dum 
a Sancta Sede dispensatio obtineatur. 


§ 2. Haec facultas valeat quoque pro convalidatione matrimonii iam contracti, si idem periculum sit in 
mora nec tempus suppetat recurrendi ad Sanctam Sedem. 


§ 3. In iisdem rerum adiunctis, eadem facultate gaudeant omnes de quibus in can. 1044, sed solum pro 
casibus occultis in quibus ne loci quidem Ordinarius adiri possit, vel nonnisi cum periculo violationis 
secreti. 


§ 1. Under the conditions laid down in can. 1043, if the impediment is discovered when everything is 
ready for the marriage, and the ceremony cannot be delayed without the probable danger of a grave 
inconvenience until a dispensation is obtained from the Holy See, Ordinaries can dispense from all the 
impediments mentioned in the same canon. 


§ 2. This faculty holds good for the revalidation of a marriage already contracted, if delay is dangerous 
and there is no time to have recourse to the Holy See. 


§ 3. In the same circumstances the pastor, priest and confessor mentioned in can. 1044 enjoy the same 
faculty, but they are allowed to apply it only in occult cases which admit of no recourse to the local 
Ordinary or if access to the Ordinary would entail danger of violating the secret. 


Canon 2254 

§ 1. In casibus urgentioribus, si nempe censurae latae sententiae exterius servari nequeant sine periculo 
gravis scandali vel infamiae, aut si durum sit poenitenti in statu gravis peccati permanere per tempus 
necessarium ut Superior competens provideat, tunc quilibet confessarius in foro sacramentali ab 
eisdem, quoquo modo reservatis, absolvere potest, iniuncto onere recurrendi, sub poena reincidentiae, 
intra mensem saltem per epistolam et per confessarium, si id fieri possit sine gravi incommodo, reticito 
nomine, ad S. Poenitentiariam vel ad Episcopum aliumve Superiorem praeditum facultate et standi eius 





9 Augustine, op. cit., vol. V, pp. 105-06 
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mandatis.” 


§ 1. In more urgent cases, namely if the automatic censure cannot be observed exteriorly without 
danger of grave scandal or infamy, or if it is hard on the penitent to remain in a state of grave sin for the 
time necessary for the competent Superior to provide, then any confessor in the sacramental forum can 
absolve from these, no matter how reserved, [and he will enjoin] the burden of having recourse, under 
pain of reincidence, within a month at [most] by letter and through the confessor, if this can be done 
without grave inconvenience, withholding the name, to the S. Penitentiary or to a Bishop or other 
Superior endowed with the faculty [of absolving], and standing by his mandates." 


Canon 2290 

§ 1. In casibus occultis urgentioribus, si ex observatione poenae vindicativae latae sententiae, reus 
seipsum proderet cum infamia et scandalo, quilibet confessarius potest in foro sacramentali 
obligationem servandae poenae suspendere, iniuncto onere recurrendi saltem intra mensem per 
epistolam et per confessarium, si id fieri possit sine gravi incommodo, reticito nomine, ad S. 
Poenitentiariam vel ad Episcopum facultate praeditum et standi eius mandatis. 


§ 2. Et si in aliquo casu extraordinario hic recursus sit impossibilis, tunc ipsemet confessarius potest 
dispensationem concedere ad normam can. 2254, §3. ? 


§ 1. In more urgent occult cases, if from the observance of an automatic vindicative penalty the 
defendant will undergo infamy and scandal, any confessor can suspend the obligation of observing the 
penalty in the sacramental forum, imposing the obligation of taking recourse at [most] within a month 
by letter, or through the confessor, if this can be done without grave inconvenience, withholding the 
name, to the S. Penitentiary or to the Bishop endowed with the faculty [of acting] and of standing by its 
[or his] orders. 


§ 2. And if, in some extraordinary case, this recourse is impossible, then the confessor himself can 
grant dispensation according to the norm of Canon 2254, §3."° 


3. Cappello on the duty of priests to hear confessions 


Article III. Of the obligation of hearing confessions. 


735. Obligation in justice. — 1. Canon 892, § 1 thus very neatly sets forth the catholic doctrine on this 
matter: “Parish priests and others entrusted with the care of souls by virtue of their office, are bound by 
a grave obligation in justice to hear, either personally or by a substitute, the confessions of the faithful 
committed to their care, as often as they reasonably request to be heard.” 

The following are to be observed: 

1° Those who have the care of souls by virtue of office or duty, by a tacit or implicit contract or 
10 Augustine, op. cit., vol. VIII, pp. 157-59 
11 Peters, op. cit., p. 716 


12 Augustine, op. cit., vol. VIII, p. 236 
13 Peters, op. cit., p. 727 


124 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


quasi-contract undertake the obligation to administer the sacraments to the faithful. For the faithful, 
with this condition, provide for the support of their pastors and indeed are bound to do so; and likewise 
an ecclesiastical superior does not commit the care of souls to anyone except on condition that he he 
faithfully fulfill the duties of this office. Now one of these duties is to hear the confessions of the 
faithful; thus [they are bound to it]. 

Thus, as regards the obligation in justice: 

2° These are bound by this obligation: a) parish priests properly so called (can. 451, 464, § 1); 
b) those who hold the place of parish priests, that is quasi-pastors (can. 451, § 2, 1°), parochial vicars, 
if they are invested with the full parochial power (can. 451, § 2, 2°); c) canons penitentiary (can. 401, § 
1); d) he who has a canonry or benefice, to which by particular law, that is, by founding documents or 
special convention or by pontifical mandate, etc., there be attached the care of souls or the obligation of 
hearing confessions. 

Even bishops are bound by this obligation, at least in some respect, seeing that they may satisfy 
it by [the ministry of] others; and, as far as it pertains to exempt religious, their own superiors [are 
likewise bound]. In some sense the same obligation binds ordinary confessors of any religious 
community or seminary. 

3° We speak of a grave obligation: both because it arises from justice which in itself is gravely 
obligatory; and because a notable good or detriment flows to the faithful by its being fulfilled or 
neglected. 

4° As with other obligations in general, the parish priest or other [in like position] may satisfy 
the burden of hearing confessions by himself or by another, because he has not bound himself to 
discharge each and every duty of his office personally, nor did the superior establish the ecclesiastical 
office with this condition attached, nor do the faithful have the right to demand it. 

5° The aforesaid obligation is binding whenever the faithful reasonably ask. 

A request is regarded as reasonable, not only if it be made in order to fulfill a precept, e.g. 
paschal confession or Communion, or on account of necessity, e.g. in danger of death; [but also] even if 
[the request] be from mere devotion, that is, for spiritual help or advancement. 

A request would be unreasonable or indiscreet, if e.g. it were made at an unseasonable hour, or 
if a scrupulous person wished to confess several times in a day, etc. 

A reasonable request can be made either explicitly or implicitly, either expressly or tacitly. 

6° Not to hear now and then the confession of one who asks reasonably, outside the case of 
necessity and without danger of scandal or other grave loss, is not a deadly sin, but is only venial. 

7° A parish priest or pastor of souls certainly sins gravely: a) if even only once he decline to 
hear one's confession, who asks seriously on account of a precept or necessity; b) if he often declines to 
hear those who ask from mere devotion; c) if the refusal to hear the confession causes disrepute, or 
grave injury, or great disturbance of soul, to him who asks; d) if, a fortiori, the refusal gives scandal or 
causes grave offense to the people, or some other grave loss, such as a decrease in the frequenting of 
the sacraments among the faithful; e) if he is habitually slow and callous about hearing confessions, for 
from this many and grave inconveniences are sure to follow, to the detriment of souls. 


736. 2. 1° Incase of extreme or quasi-extreme necessity, that is, when there is danger of certain or 
likely damnation, the parish priest or other who has the care of souls is gravely bound, even at the risk 
of his life, (and indeed [when the risk is] near, most grave, and certain), to absolve the faithful 
committed to his care. “The good shepherd giveth his life for his sheep.” 

Those considered to be in such necessity are heretics, schismatics, and apostates in danger of 
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death; also dying sinners, who are not able to make an act of perfect contrition, either because they do 
not know it is necessary for them, or because they do not know how to make it. 

But some doctors hold, not without reason, that none of the faithful may be regarded as so 
ignorant that, with the help of God's grace, they would not know how to turn with their whole heart to 
God, and indeed [thus] to make an act of perfect charity or contrition. 

2° In case of grave necessity, that is, when absolutely and strictly speaking one can take 
measures for his own salvation but not without great difficulty, the pastor of souls is gravely bound to 
hear his confession, even with notable or grave inconvenience, 1.e. with grave and likely danger of 
death. In such necessity are found sinners, if they are beset by a serious malady, if they are gravely 
bound to confess, [and] all the faithful who are in proximate danger of falling or relapsing into mortal 
sin. 

It should be carefully noted, that the doctors attribute various senses to extreme, quasi-extreme, 
and grave necessity. 

3° In common necessity, that is, when penitents reasonably ask, i.e. for spiritual utility, the 
pastor of souls must indeed hear confessions, notwithstanding that on account of a legitimate 
impediment, he may send away penitents for a short time. For the obligation, when a most grave or at 
least a serious necessity is lacking, does not bind when there is substantial inconvenience. 

4° From what has been said, it follows that a parish priest and other pastors of souls “are strictly 
bound to administer baptism and penance to those afflicted with plague (or other contagious disease),” 
as the Sacred Congregation of the Council declared on Oct. 26, 1576, with the approval of Gregory 
XU. 

5° Regarding the sick, [pastors of souls] should have these words of St. Charles Borromeo 
before their eyes: “At whatever hour of day or night the parish priest may be called to administer the 
sacraments to the sick, let him make no delay; indeed let him admonish the people beforehand, that as 
the administration of sacraments in the parish is his work, they should approach him freely, paying no 
regard to the time or the remoteness of the place, etc.” 

6° If the parish priest has suitable assistant [priests], he may sometimes satisfy the obligation of 
hearing his subjects' confessions by them, unless he himself is called by name. We say sometimes, 
because pastors of souls are bound to administer the sacraments personally, as far as possible, and not 
to commit all business of this kind to other priests. 

There is controversy as to whether a parish priest or another who by his office has the care of 
souls, is bound to personally hear the confessions of his subjects who suffer from plague or other 
contagious disease. The matter should thus be distinguished: if the parish priest is called expressly and 
by name, he himself, and not another, must come, unless detained by a legitimate impediment; if he is 
not called expressly and by name, he may satisfy his obligation by another suitable priest. But it is 
most fitting that the parish priest or pastor of souls give a good example in this matter both to other 
priests and to the faithful, by personally hearing confessions. 


737. Obligation in charity. — 1. Canon 892, § 2 says well: “When necessity urges, all confessors are 
bound by the obligation in charity to hear the confessions of the faithful, and in danger of death all 
priests [are so bound].” 

Thus the obligation in charity of hearing confessions binds all priests, but in different ways. 
Confessors are always bound, i.e. both in danger of death, and outside it; priests who are not 
confessors, i.e. not approved, [are bound] only in danger of death, because only then can they absolve 
validly and licitly. 
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2. 1° They are bound by a light [obligation], generally speaking, to hear the confessions of the faithful 
who reasonably ask without necessity, as often as they can do so without any inconvenience. 

2° They are bound by a grave obligation, to [hear confessions of] the faithful who are in grave 
necessity, if they can do so conveniently, or without a notable inconvenience. 

3° They are bound by a mortal obligation (sub lethali), to assist those who are in extreme or 
quasi-extreme necessity, even with grave inconvenience and indeed at the risk of life, as long as both 
true necessity and a morally certain hope of saving the penitent are present. 

4° Grave common necessity, which exists e.g. in times of contagious disease, may be 
assimilated to extreme or quasi-extreme necessity, because among the many dying, some in danger of 
damnation will not be lacking. In such necessity, also priests without the care of souls are bound to 
hear the confessions of the dying even with grave loss, indeed even at risk to their lives. 


738. Notes. In all the aforesaid cases, for a grave obligation of hearing confessions with most grave or 
certain danger to one's own life, three things are required: 1° that the person's necessity be morally 
certain; 2° that the hope of a happy outcome, i.e. valid absolution, be likewise certain; 3° that worse 
evils would not follow from the death of the priest, e.g. the likely damnation of many others, if there be 
no other priest in the place. 


4. Miaskiewicz against the interpretive theory of common error 


In these passages, Miaskiewicz argues that the theory of interpretive error would supply 
jurisdiction so extensively as to undermine all jurisdictional law, and that this suffices to refute the 
theory. One may replace “error”, “good faith”, and “interpretive theory” with urgent necessity, “Canon 
209” with the mind of the Church, and the relevance to the theory of presumed jurisdiction for 


traditionalist priests is evident. 


In virtue of Christ’s commission the plenitude of ecclesiastical jurisdictional power lies 
in the hands of the Church. This power, as has been clearly pointed out above, implies action 
and direction, be it legislative, judicial or coercive. It comprises the public power in virtue of 
which the Church is assigned the task of leading men back to God. With all this power at her 
command, the Church is left to her resources to marshal that power in whatever way may best 
serve her in attaining her one purpose on earth: the common salvation of mankind. Thus, 
speaking in the realm of possibility, one can readily admit that the Church could have granted 
vaster powers of jurisdiction to each and every priest, or she might have limited the number of 
acts demanding special power and authorization for their valid performance. 

But such a lenient manner of action, though it might seem very desirable in a particular 
emergency, never enjoyed the approval of the Church. Her divine wisdom and her age-old 
experience has made her an ever more jealous stewardess of her Christ-bequeathed power. 
Dealing with men, with all their foibles and weaknesses, with their need of strict sanctions to 
help them along the path of probity and justice, the Church has found it necessary to be very 
careful in allowing others to share in her power. To protect the faithful against deception and to 
assure them of competent and worthy ministers, the Church has ever insisted, and still does 
insist, that those who are to minister unto the faithful in the name of Christ and of the Church, 
must first receive the approval and authorization necessary for the valid and licit performance of 
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jurisdictional acts. She requires that they prove themselves worthy of the signal honor and 
capable of performing all the obligations and duties incumbent upon the minister of the Church. 
In a similar way, to warn the faithful against the insidious poison of some unholy practices, the 
Church finds it necessary to withdraw certain sins from the power of the ordinary priest to 
absolve. Thus, it is readily seen how all these formalities, conditions and rules are prompted not 
by any other reason but by the deep concern that the Church has for the good of her faithful. 
This last observation must be kept in mind always. And in this thesis such an understanding of 
the philosophy behind the Church’s jurisdictional laws will serve as a helpful guide in any 
attempt to delineate the extent of the applicability of the suppletory principle. 

The matter of jurisdiction, then, is very important. First, the necessity for it supplies the 
Church with strict sanctions against usurpers and incompetents. The possession of it is 
important also for the priest who, in acting without it, would not only posit invalid acts, but 
would run afoul of the rigid sanctions of the Church and of God. Finally, it is especially clear 
how important the use of it is to the faithful and what a great loss it would be for them to 
approach a priest adjudged to have faculties to absolve, confess and then upon their confession 
depart not knowing that they were still unabsolved.”” 


Now, the Church as a perfect necessary society, has rights, i.e., the iura socialia which 
prevail over the sum of the rights of her members. Thus, the Church can put its membership 
under obligation even though the members be unwilling to yield thereto, and the Church can 
ordain the execution of disciplinary matters which of themselves are not necessitated by any 
individual’s claims for his own full human happiness and welfare. True, the individual 
members of the Church have as their goal the gaining of a happy eternity. Simultaneously, 
however, it is not only the purpose but also the duty of the Church as a society to lead all these 
individuals to that destiny of salvation. So at all times it must be remembered that the means of 
sanctification were not entrusted by God to the individual but to the Church. The Church, then, 
has a right which extends farther than the rights properly belonging to the individual faithful. 
Therefore, although it is readily admitted that, if she so willed, the Church could have carried on 
her mission without her system of invalidating jurisdictional laws and could even now abrogate 
their force, still it cannot be denied that the existence of such jurisdictional sanctions in the 
Code is open evidence of her will that such laws continue. No one can seriously and sanely 
challenge the wisdom of the Church in retaining these laws, for she has a venerable experience 
and the unceasing guidance of the Holy Ghost with her. It is precisely in the milieu of these 
factors — her experience, her prudence, and her sagacious solicitude as sublimated from on high 
by a divine guidance — that the Church has decided upon her present jurisdictional system as the 
best human manner of insuring an adequate order for her social discipline, especially in the 
matter of providing for the faithful a clergy duly equipped to minister to their spiritual needs in 
a fully accredited fashion. 

If her legislation should at times cause some inconvenience or even spiritual loss to a 
private person, this must be regarded as a simple, inevitable concomitant of human legislation. 
It must be noted withal, that in her kindness the Church has remembered to make many special 
provisions against such inconveniences. But she can not be expected to make such provisions 
for every case. Even though she admittedly has the power to do so, she could not do so and still 
maintain the vigor and strength of the system which, after all, she has invoked to safeguard a 
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common good. In making her choice between mutually exclusive benefits the Church can do 
naught else but tolerate the occurrence of individual inconveniences if she has set her hand to 
the definite task of maintaining and promoting the common welfare. And to be promoted 
effectively, the common welfare must be allowed to exercise its rightful claims even at the 
expense of personal loss and individual detriment. Otherwise the jurisdictional laws of the 
Church and their attached sanctions would in reality become meaningless, since any 
disregard of them could be connived at whenever there was at stake in any way at alla 
person's spiritual welfare in as far as it called for the utmost and fullest assurance of 
effective help. Therefore it is a mistake for authors to stretch the applicability of canon 209 so 
far as to frustrate almost every jurisdictional law in the Code.’ 


Another very familiar argument on the part of the interpretative school is that their 
apparently liberal view is in utter accord with the sympathy of the legislator as exhibited in the 
entire Code of Canon Law. But upon closer study of the various indications of the mind of the 
legislator in regard to the entire jurisdictional system, a strong suspicion, if not a full conviction, 
enters one’s mind to the effect that there is little objective basis for such claims on the part of 
the authors who propose their interpretative doctrine. 

Though the Church has received the plenitude of jurisdictional power from her Divine 
Founder, her present day system of granting a share in that power to different members of her 
clergy and of requiring the possession of such power for the valid performance of certain acts 
was developed and adopted only gradually as a means adequate enough to meet the different 
emergencies and needs in the Church. The system was adopted primarily as a means of helping 
the Church fulfill her mission and thus to realize her purpose on Earth: the spiritual good of all 
the faithful. 

Now, when the Church demands the presence of an authority, or jurisdiction, in any 
minister as a condition requisite for the valid performance of certain jurisdictional acts, such a 
jurisdictional regulation of the Church may well be regarded as an equivalently invalidating or 
inhabilitating law. And one may note by way of a comparison, which suggests itself, that such 
jurisdictional laws are, to all intents and purposes, as strict and as strongly to be enforced, as the 
laws which proclaim diriment matrimonial impediments of ecclesiastical origin. No amount of 
good faith, no matter how inculpable, be it on the part of the contractants or on the part of the 
priest assisting at the marriage ceremony, would or could be considered as a barrier sufficiently 
strong to prevent a declaration of nullity in the case. The law is rigidly upheld simply because it 
was enacted in the first place for the common good. For that reason the law is rigorously 
enforced, even though in a given case it might very easily happen that much sorrow or grief 
may come upon an individual on that account. In the same way it can be said that, just as good 
faith or error is no substitute for a dispensation from a matrimonial impediment, so also good 
faith or error of themselves without the legislator’s direct intervention, are not valid substitutes 
for the possession of jurisdiction. As without the proper dispensation a marriage would be 
declared invalid, so without jurisdiction a jurisdictional act could never be considered valid. 
Unless and until the Church furnishes that necessary jurisdiction, that act will always remain 
invalid. 

However, it cannot be gainsaid that, as in the case of matrimonial impediments, so too in 
regard to her jurisdictional laws the legislator has given innumerable signs of benignity and of 
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grave concern for the good of the faithful. Above all, he has always been careful that his 
restrictions should never defeat, by their consistency and rigidity, their chief and ultimate 
purpose: the common good. Thus, as conclusive proof for this contention, one may point to 
such canons as 207, § 2; 882; 2247, § 3; and 209. In all of these instances an otherwise non- 
existent jurisdictional power is specifically provided, or supplied, to insure the validity of the 
jurisdictional acts performed. The legislator makes such provisions because it is entirely within 
the scope of his power to do so. 

Yet, as Cappello himself observes and admits, it does not follow that the Church supplies 
in all those cases in which she can supply. The Church supplies exclusively in those cases in 
which she expressly, or at least tacitly, manifests her will to supply. And it is to be noted 
that in each and every case wherein the Church makes special provisions, as in the canons just 
mentioned above, she indicates that she wants it to be understood very clearly that she actually 
does not intend to supply in any and all cases. Thus, in virtue of canon 207, § 2, a priest 
absolves validly when he acts in inadvertence to the fact that the grant of his jurisdictional 
power has lapsed. But, this canon is careful to specify that the priest will act validly in only the 
two following cases: when he has inadvertently failed to notice: 1) that the period for which his 
jurisdiction was granted has expired; 2) that the number of cases for which he was authorized 
has already been acquitted. Even a further restriction is placed by canon 207, § 2: its enabling 
concession applies exclusively to the internal forum. 

In the same manner canon 882 grants most extraordinary powers to any priest. But, 
again, this grant applies only when he is to wait upon a penitent who is in danger of death. 
Likewise canon 2247, § 3, determines that, if a confessor, in ignorance of a reservation, should 
absolve a penitent from a censure and the sin, the absolution from the censure is to be regarded 
as valid except in cases of censures reserved in the most special manner to the Holy See as well 
as of censures imposed and reserved “ab homine.” In other words, though undeniably the 
legislator is benign and extremely provident for the common good, the very care he exhibits in 
marking off the limits of these instances of his kindness is the very best indication that 
outside of those limits the ordinary rules must be applied.” 


Cappello himself, while he modifies his claims when he states that common error can 
scarcely be had in the case of a priest delegated for one marriage, maintained that common error 
would be verified if and when a priest, with consent of the pastor of the church, were in a 
confessional of a public church, even if he should hear only a few penitents or even none. In 
Cappello’s opinion the circumstances created an antecedent common error in virtue of which all 
the confessions would be valid. As Toso observes, a theory that goes to such extremes 
obviously lends itself to arbitrary usage and is a wide-open door to most absurd conclusions. 
“For, according to such a vague standard as a quoddam fundamentum,'* there is no reason why 
the mere wearing of the ecclesiastical garb, or the fact that a cleric performs some jurisdictional 
act, or that the act is performed in a parish church, or in a confessional, or in any public place no 
matter how deserted, or the fact that the proper form and ritual are observed, or that the cleric 
makes a peremptory declaration that he acts legitimately, should not be considered as sufficient 
basis to create the sufficient common error.” In the light of such reasoning hardly any 
jurisdictional act could be posited invalidly. Dalpiaz points out that only acts which are 
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secretly posited — and these under the conditions mentioned would be rare indeed — would be 
invalid. Thus all those carefully phrased jurisdictional regulations and sanctions would 
wield their effect in only such exceptional instances. Kearney observes that in virtue of the 
interpretative theory any priest could absolve anywhere. It would be sufficient for him to 
declare himself prepared to hear confessions. But such a theory, as Kearney objects, 
would be a peril to the rigid laws, promulgated for the common good, on the need of 
jurisdiction, be it ordinary in virtue of its inherence in some ecclesiastical office or be it 
delegated by the proper authority after a proper examination and due approval. Similarly the 
force of invalidating laws would be weakened. The whole system of those clear, strict and 
grave regulations, with which the Church wishes the structure of ecclesiastical jurisdiction to be 
protected and preserved, would be laid open to most arbitrary violation. The strict norms for 
jurisdictional acts in general and for jurisdictional acts of the internal and of the external 
forum would thus be rendered meaningless, nugatory and practically useless. For, if it be a 
public fact merely to enter a confessional, then it is likewise a public fact to stand at the altar to 
assist at a marriage or to sit in the usual tribunal prepared to pass sentence. Thus validity would 
be extended to invalid nuptials and void judicial sentences, since the suppletory principle is not 
restricted to the internal forum of the confessional, but extends to all other jurisdictional acts, 
and also to acts like assistance at marriage, which are considered by a goodly number of authors 
to be covered by canon 209 in virtue of canon 20. 

But surely canon 209 cannot be regarded as an ubiquitous law, scurrying through the 
Code to nullify the provisions of invalidating laws. Canon 209 must rather be interpreted in the 
light of the whole Code and of the comprehensive outlook of the legislator, in favor of the 
common good, for the safeguarding and preservation of which the laws concerning 
jurisdictional competence and incompetence alike were enacted. Conversely the laws of 
jurisdiction are not to be interpreted in the light of ordinary needs on the part of a particular 
person; for, as has been seen above, if these needs are accompanied by the danger of death, then 
canon 882 makes liberal provisions. In any other case which is not such an acute emergency, 
there is always some other means to take care of the person’s spiritual problems. 

In summary, then, it may be stated that the general upheaval of the entire 
jurisdictional system which would undeniably follow upon the adoption of the interpretative 
theory, should serve not only as a sufficient deterrent, but also as a most effective sanction, 
against embracing and then reducing to practice any such perilous theory. The summary reason 
militating against the well-meaning but misappropriated solicitude of the interpretative theory is 
that no conclusive evidence has been adduced to show that the legislator wishes to extend the 
notion of common error to the extreme limits set for it by that theory. On the contrary, it seems 
clear that the legislator has set his own limits in accordance with the demand which natural 
equity makes in relation to the preservation not of the individual but of the public and common 
good of the faithful. In view of this consideration the legislator feels that the exceptional and 
possible harm of the few must give place to the ordinary and certified benefit of the many. Any 
other ruling must correspondingly appear to him as unwarranted. The evil consequences of a 
relaxation of the general ecclesiastical discipline in the realm of jurisdictional law far outweigh 
the personal hardships of a few individuals.” 


The important point to bear in mind is that jurisdiction, in the sense that was carefully 
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designated in the preliminary notions, is a juridical factor and that jurisdictional laws are at least 
equivalently invalidating or incapacitating laws. Thus, in the same manner that a dispensation 
is necessary for a person to marry validly in the presence of a diriment ecclesiastical 
impediment, so too the requisite faculty, the required power, or jurisdiction, is necessary to posit 
validly a jurisdictional act. Those, who have not that power, even should they possess all other 
qualifications, simply cannot validly act. 

This jurisdiction the Church alone can grant. As has been seen, the Church normally is 
very careful in allowing persons to share in its use. Nevertheless, over and above her normal 
manner of distributing such power, there are instances in the Code, of which canon 209 is only 
one, where the Church grants the necessary jurisdiction in an extraordinary way by supplying it 
in order that thus certain jurisdictional acts may be valid. But in such cases the Church 
carefully delineates the limits of the grant and the conditions under which the grant is effective. 
Outside these limits there is simply no title of jurisdiction. And to argue in a given case that the 
legislator does not intend the jurisdictional law to bind because of the trying and difficult 
circumstances that the case might involve, even if the law clearly indicates otherwise, is 
pointless. For it must be remembered, as Suarez pointed out, that there is no identity between 
laws that are merely prohibitive and laws that are invalidating. The prohibition by its very 
nature admits an excuse of ignorance or of moral inability, and thus frequently ceases in a moral 
case; for, if one correctly views it, in almost every interpretation of a law by epikeia, some 
moral inability intervenes. The invalidating law, on the contrary, is not based upon obligation, 
does not require the will or the power of the subject, but rather induces in a person a certain 
inability or even incapacity — even though he be unwilling to acknowledge it — which can not be 
taken away by mere excuse. Then, again, in laws that are merely preceptive or prohibitive, 
there is not necessary for the common good that same uniformity in the observance of the law. 
But in jurisdictional laws it favors the common good more to preserve the law absolutely 
inviolable than to avoid some personal inconvenience in any one case.” 


5. St. Alphonsus Liguori on obedience to one's confessor 


The spiritual masters prescribe many remedies against scruples, but the generality of 
theologians, as well as the ascetics, say that the principal and only remedy for a penitent is to place 
herself in the hands of a spiritual father, and to obey him blindly, distrusting entirely her own judgment. 
St. Philip Neri used to say, that there is nothing more dangerous than to direct one's own conscience. A 
scrupulous person who is not obedient to her director is lost. St. John of the Cross says, that not to 
submit to the judgment of a confessor is pride and want of faith. And justly, for Jesus Christ has 
declared that they who obey his priests obey himself, and that they who despise them despise him: "He 
that heareth you heareth me; and he that despiseth you, despiseth me" — Luke x. 16. Hence, the same 
St. John of the Cross, speaking in the name of the Lord to a penitent who disobeys her director, says: 
"Being unfaithful to your confessors, you are also unfaithful to me, who have said, he that despises 
you, despises me. But, on the other hand, they who obey a spiritual father cannot err." St. Bernard 
teaches, that "whatever a man holding the place of God commands, when we are not certain that it is 
displeasing to God, ought to be received as 1f commanded by God himself." 

Hence, Blessed Henry Suson used to say, that God does not demand an account of what is done 
through obedience. St. Philip Neri taught the same to his penitents. Let them, he would say, who 
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desire to advance in the way of God place themselves under a learned confessor and obey him as they 
would obey God. Whoever acts thus is certain of not having to render to God an account of his actions. 
Hence the saint exhorts penitents to have confidence in their confessor, because the Lord will not allow 
him to err. Should a person become blind, what other remedy, I ask, can he have than a faithful guide, 
who will conduct him in the way in which he has to walk? And in like manner, a soul that finds herself 
in a state of darkness and confusion, on account of her scruples, should allow herself to be conducted 
by the guide whom God has given her, and ought to obey him blindly. I say, by the guide whom God 
has given her, for, ordinarily speaking, a penitent agitated by scruples would do well to speak of her 
doubts to her own confessor only; for others, though holy and learned, in consequence of not 
understanding the state of her conscience, may ask a question or drop a word, not in accordance with 
the sentiments of her own director. Behold, that word will again throw her conscience into a state of 
confusion, and losing her former confidence in the confessor, she will be for ever, or at least for a long 
time, disturbed and agitated. 

Obey, then, your director, O blessed sister, and fear not that in obeying him you may be led 
astray. This was the practice of the saints, who have been often troubled with perplexities and fears of 
conscience, and thus they obtained tranquillity of conscience. St. Catherine of Bologna was afflicted 
with scruples, but she followed in all things the advice of her director. She was sometimes afraid to 
approach the holy communion, but in spite of all her fears she obeyed her spiritual father and 
communicated. Jesus Christ appeared one day to her to animate her still more to obedience, and told 
her to have courage; because by her obedience she gave him great pleasure. Our Saviour also appeared 
to blessed Stephana Sonziano, of the Order of St. Dominick, and said to her: "Since you have placed 
your will in the hands of your confessor, who represents my person, ask me for any grace and it shall 
be granted." The same advice was given by St. Augustine to his friend St. Paulinus, by whom he was 
consulted about doubts of conscience. "Confer ea," was the reply of the holy doctor, "cum aliquo 
cordis medico, et quod per ilium tibi loquentem Dominus aperuerit, scribe mihi." State your doubts to 
a spiritual physician, and let me know what the Lord will say to you through him. Hence St. Augustine 
held as certain, that should St. Paulinus consult a spiritual father, God would certainly have spoken to 
him through his director, and would make known to him the divine will. St. Antonine relates, that to a 
religious of the order of St. Dominick, who was harassed by scruples, a deceased religious appeared 
and gave the following advice: "Consule discretos, et acquiesce eis." Consult with the wise and 
acquiesce in their advice. The same holy archbishop relates that a disciple of St. Bernard was reduced 
to such a state by scruples, that he could no longer say mass; but in this disturbed state he asked advice 
from his holy master, and St. Bernard said to him, without giving any reason for the counsel: "Go and 
say mass; I take it on my conscience." The monk obeyed, and thenceforward was freed from all his 
troubles of conscience. 

It is useless to say, had I St. Bernard for my confessor, I too would obey him blindly; but my 
confessor is not a St. Bernard. He is not a St. Bernard, but he is more than a St. Bernard, for he holds 
the place of God. Listen to the advice of Gerson: "Whoever ye are that speak in this manner, you err; 
for you have not entrusted your soul to the hands of a man because he is learned, but because he is 
placed over you. Wherefore, obey him, not as a man but as God." You who speak thus, says this 
learned author, err; for you have not placed yourself in the hands of a man because he is learned or 
holy, but because God has given him to you for a guide. Obey, him then, not as a man but as God, and 
you shall never err. In the beginning of his conversion St. Ignatius of Loyola was so violently assailed 
by scruples and so encompassed with darkness that he found no peace. But because he had true faith in 
the words of God (‘he that heareth you heareth me,') he said with great confidence: Lord, show me the 
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way in which I ought to walk: and though you should give me a dog for my guide I will faithfully 
follow him. And because the saint was faithful in obeying his director, he was not only delivered from 
his scruples but also became an excellent guide for others. Hence, St. Teresa has well said: "Let a soul 
choose a confessor with a determination not to seek any longer an excuse for self-will, but to trust in 
the words of the Lord, 'he that heareth you, heareth me.' Our Lord sets so great a value on this 
submission, that though it may be after a thousand struggles, and with a persuasion of the imprudence 
of the confessor's opinion, that though it may be with or without pain that we follow his advice, he will 
assist us so much that he will certainly make us conform to his divine will." If, blessed sister, Jesus 
Christ at judgment should demand an account of what you have done in obedience to your director, you 
can say in answer: "Lord, I have done this to obey thy minister whom thou hast commanded me to 
hear." Say this to him, and fear not that he will condemn you. Father James Alvarez has written that 
though a confessor should by chance make a mistake, the penitent in obeying him is secure and does 
not err. And are you, in order to be secure against error, obliged to examine whether the confessor has 
sufficient learning? When he has been lawfully approved by the bishop, as you are bound to suppose, 
he holds the place of God in your regard, and you cannot err in following his advice. 

But, you will say, I am not scrupulous; my anxieties are not vain but well founded fears. I 
answer: no fool esteems himself foolish, but his folly consists in being a fool without knowing it. And 
in like manner, I say to you, that you are scrupulous as your director considers you to be, because you 
do not see the groundlessness of your scruples. Did they appear to you to be vain apprehensions you 
would disregard them, and would be no longer disturbed by them. Cast off your fears, then, and obey 
your confessor, who understands the state of your conscience. I hear you say in reply: the defect is not 
in the confessor but in me who am not able to explain myself, and therefore he cannot understand the 
miserable state of my soul. But you yield to so many foolish scruples, and you scruple not to charge 
your spiritual father either with ignorance or with sacrilege. When you confess doubts which, as you 
say, regard mortal sins, the confessor was obliged to make the interrogations necessary, in order to form 
a correct judgment of your doubts. Hence, if without just reason, or without understanding you, as you 
may imagine, he has commanded you to disregard these doubts as vain scruples, he must have acted 
either through ignorance or through malice. Then, by distrusting his advice, through fear that he did 
not sufficiently understand you, you, as I have said, charge him either with ignorance or with sacrilege: 
and for this very rash judgment do you feel no scruple? To nuns who begin to censure the decisions of 
their confessors we ought to say what the learned Monsignor Sperelli wrote to a religious who had 
accused her confessor of heresy, because he had said that the sins which she confessed were not sins: 
"Tell me," says the learned bishop to her, "in what university have you studied theology that you know 
better than your confessor how to decide on sins? Ah! go to spin, and do not give ear to such follies." 

I will not say the same to you, but I tell you to acquiesce in all the directions of your spiritual 
father. When, after having once explained your doubts to him, he says that you have confessed your 
sins sufficiently, that he will hear no more, or when he tells you to be obedient, or to go to communion, 
etc., obey him without hesitation, and be assured that he has understood you sufficiently. You should 
not entertain any doubt about the correctness of his advice, but should obey him blindly and without 
reply, not asking the grounds of his opinion, but submitting in all things to his direction. If you desire 
to understand the reason of his advice, you will always be more perplexed, and will relapse into your 
troubles of conscience. Obey blindly, that is, without asking reasons. Be careful, then, never to 
examine the directions of your confessor. Scruples are, as it were, a species of pitch, which the more it 
is handled the more it adheres; the more you reflect on them the more they will fill your mind with 
darkness. Keep before your eyes the following beautiful maxims of St. Francis of Sales:— First, a soul 
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should be satisfied when she is told by her spiritual father that she is going on well, and should not seek 
greater certainty. Secondly, it is better for us to walk blindly under divine Providence, amidst the 
darkness and perplexities of this life. Thirdly, an obedient soul has never been lost. This last maxim 
should calm your mind on all occasions. In a word, keep before your eyes this great rule, that in 
obeying your confessor you obey God; force yourself, then, to obey him in spite of all fears. And be 
persuaded that if you are not obedient to him it will be impossible for you to go on well; but if you 
obey you are secure. But you say, if I am damned in consequence of obeying my confessor, who will 
rescue me from hell? What you say is impossible; for it is not possible that obedience, which is the 
secure way to heaven, should be for you the road to hell.” 


6. Cappello on probable opinions and the sacraments 


Whether one may follow a probable opinion in administering and receiving the sacraments. 


23. Foreword. — 1. An opinion considered subjectively is the mind's judgment, by which one adheres 
to some proposition, but with fear that the opposite [may be true]. An opinion considered in this 
subjective manner does not differ from conscience, i.e. from the judgment by which the mind, in a 
matter of principle, judges that some action is licit or illicit, but with fear of erring; nor does it differ 
essentially from a positive doubt. 

An opinion considered objectively is the proposition itself, to which the mind adheres for a 
persuasive motive, but with fear that the opposite [may be true]. 

In what follows, as is clear, opinion is taken in the objective sense. 

2. If the motives upon which the mind's judgment is based are solid, an opinion is called 
probable, or solidly or truly probable; if they are not solid and firm, it is called less probable or lightly 
or tenuously probable. 

And thus the probability of an opinion or proposition is that property by which it merits the 
assent of a prudent man, on account of the motives upon which it rests, although with fear of erring. 
Thus probability results from the reasons or motives by which an opinion is supported. 


24. 3. Probability is thus divided: 

1° Into speculative and practical, insofar as an opinion or proposition is probable in itself and 
considered in the abstract; or as considered in the concrete, i.e. in a particular case, weighing all the 
circumstances. This distinction deserves special attention, because it can happen that a proposition is 
speculatively probable, but not so practically, because, for example, of the danger of scandal or other 
evil. 

2° Into intrinsic and extrinsic, insofar as it is founded on reasons taken from the nature of the 
thing itself, or rather from the authority of Doctors. Extrinsic probability of itself necessarily supposes 
intrinsic probability, because Doctors are not drawn to embrace this or that opinion except by reasons. 
This distinction refers to the proximate motive [of assent]. 

Both intrinsic and extrinsic probability admit of many degrees, insofar as the weight of reason 
or authority by which the opinion or proposition is supported may be greater or less. Extrinsic 
probability is to be judged, not by the number of Doctors, but by their learning and by the study and 
diligence they have given to the work of discovering the truth. 





21 St. Alphonsus Liguori, The True Spouse of Jesus Christ, pp. 348-52 
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3° Into solid and tenuous: the one resting upon a serious and firm motive, on account of which 
the assent of a prudent man is truly merited; the other upon a light and empty [motive], such that he 
who assents to it may be regarded as imprudent. And although some Doctors think otherwise, 
nevertheless this is not true probability, which certainly by its own nature requires a serious motive. 

4° Into certain and doubtful, the one for which there certainly is a serious and well-founded 
motive; the other for which only a doubtful or only probable [motive]. 

5° Into absolute and comparative, insofar as a probable opinion is considered in itself alone, or 
is compared with opposing propositions. 

6° In this second hypothesis, i.e. considered comparatively, opinions are divided into less 
probable, equally probable, more probable, and most probable, insofar as the motives supporting one 
proposition over another are lesser or equal or greater. And if a most probable opinion be not morally 
certain in itself, nevertheless, since in moral questions it is extremely rare that perfect certitude can be 
attained, in practice such an opinion is equivalent to a morally certain proposition. 

7° Compared with respect to security of not sinning, an opinion or proposition may be safe, less 
safe, or more safe. That [opinion] is safe, which formally excludes the danger of sinning; /ess safe, 
which excludes such danger less than the opposing [opinion does]; more safe, which wards off this 
danger more than the opposing [opinion does]. 

If there are many opinions, of which one stands for the law, another for liberty, that which 
stands for the law or obligation is safer per se, inasmuch as it simply excludes the danger of sinning; on 
the contrary, that which stands for liberty is /ess safe, as it may not exclude all danger of sinning. At 
times it may accidentally happen, that the opinion in favor of the law is not safer, i.e. given the 
circumstances that bear upon the practical observance of the law. 

A less safe opinion, note carefully, does not cease to be simply safe, although the opposing 
[opinion] may be safer. 


25. Doctrine to be held. — 1. In the administration of the sacraments, it is not permissible to leave 
aside a safer opinion and follow an opinion that is only probable with regard to their validity. This is 
clear from the 1“ proposition condemned by Innocent XI: “It is not illicit in conferring the sacraments 
to follow a probable opinion with regard to the validity of the sacraments, leaving aside a safer 
[opinion], unless it be forbidden by law, or convention, or the danger of incurring a grave harm. Thus 
an opinion that is only probable is not to be used in conferring Baptism or priestly or episcopal 
Orders.” 

The reason is, that a probable opinion changes, adds, or substitutes nothing for that which 
perhaps is required for the validity of the sacrament. Therefore, acting this way, the sacrament is 
exposed to the danger of nullity, and therefore one sins against the virtue of religion on account of 
irreverence to Christ, who instituted the sacraments for this purpose: that, when the sacramental action 
is performed, the sacrament is truly confected and grace is caused. 

Further, there is also a sin against charity, because by thus confecting [the sacraments], one 
exposes the recipient to the danger of not obtaining the effect of the sacrament. 

Finally, there is also a sin against justice, not only, as all teach, if the minister is bound by his 
office or by a quasi-contract to administer the sacraments, but also, at least probably, if any other 
minister be considered; for by the very fact that he intends to minister, he tacitly obliges himself to 
minister as the thing itself demands and as the receipient desires to be ministered to; for it is clear that 
every recipient by his own rights desires that the validity of sacraments conferred upon him be certain, 
as far as may be, and not merely probable. 
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2. The minister who follows a probable opinion with regard to the validity of a sacrament, 
leaving aside a safer opinion, sins mortally, both because the danger of nullifying the sacrament is of its 
own nature a grave irreverence, and because charity and justice are indeed violated in a grave matter. 

For, as Viva well notes, just as he would sin gravely, who would confer a sacrament with the 
intention of invalidating it, he likewise sins who exposes it to the danger of being frustrated; for one 
offends against the law both by transgressing it directly, and by exposing oneself to the manifest danger 
of transgressing it. 

What we have said holds true even if the administration of a sacrament be not necessary for 
salvation; for it is at least a grave [offense] against the reverence due to the sacrament. Thus the 
opinion of Diana and others, who think otherwise, is clearly to be rejected entirely. 


26. Not only in conferring, but also in receiving the sacraments it is illicit to follow a probable opinion 
concerning their validity, leaving aside a safer [opinion]. For although the proposition condemned by 
Innocent XI speaks expressly of only the one who confers, nevertheless it surely is the same for the 
recipient. The reason is that the recipient also, if he leaves aside the safer opinion, exposes the 
sacrament to the danger of nullity and thus commits an irreverence; further, if the sacrament be of 
necessity for salvation, he sins also against charity towards himself. 

We affirm that this applies, where there is question of the validity of the sacrament in the strict 
sense, i.e. of matter and form, but not as regards the fruit of the sacrament. For with regard to the state 
of grace that is required for fruitful reception of the sacraments of the living, we consider that a solid 
probability is sufficient. For moral certainty taken broadly, which alone may be had as regards the state 
of grace, will hardly ever be obtained by him who has committed a deadly sin unless he receive 
sacramental absolution, and therefore not without a notable inconvenience, which one is not strictly 
obliged to undergo on account of the reverence due to the sacrament, the Eucharist excepted. By an act 
of true contrition only a greater probability will be obtained, which does not take away the danger of 
frustration [of the sacrament]. 

If something more were demanded, almost nobody who is conscious of grave sin would be able 
to approach the sacraments of the living, making beforehand only an act of contrition, unless he were to 
apply himself with greatest diligence. “On account of this difficulty, we hold that the recipient does not 
act rashly or irreverently, if he be content with mere probability of [being in] the state of grace.” 

Therefore we say that to follow a probable opinion that is less than safe is licit in receiving the 
sacraments, insofar as otherwise one would be liable to grave inconvenience on account of doubts, 
anxiety, etc., and indeed only in these cases do we affirm it to be licit, in which such kinds of 
inconveniences would otherwise be present indeed. 

This point having been made, the difficulties raised by those who favor the negative opinion are 
easily solved, as explained below (n. 29). 


27. St. Alphonsus asks: “Whether what is said of the administration of the sacraments, is also to be said 
of their reception, such that no one may receive a sacrament with a probable opinion?” And he 
responds: “The first opinion affirms [it], and is held by Cardenas, Viva, and Lacroix... The second 
opinion denies [it], as held by Pontius, Sanchez with Vasquez, Salon, Sayro, Perez and others with 
Cardenas. Likewise Sporer and Viva...”. 

This two-part opinion from St. Alphonsus is often repeated by authors, e.g. Genicot, Pighi, and 
others. 

Three things are to be noted on this matter: 
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1° It is disputed by theologians, whether the 1“ proposition condemned by Innocent XI has in 
view, in addition to the minister, also the subject, i.e. the one who receives the sacraments. It is most 
clear that the condemned proposition only refers to the minister directly and immediately; for this is 
clear from looking at the words of the condemned proposition itself. Whether indeed indirectly and 
mediately it affects the recipient of the sacraments also, is the precise point of controversy among 
Doctors. 

2° Even those theologians who deny that the proposition condemned by Innocent XI has in 
view indirectly and mediately the reception of the sacraments also, do not therefore admit that in 
receiving the sacraments it is licit to follow a probable opinion, leaving aside a safer [opinion], when it 
concerns the validity of the sacraments in the strict sense, i.e. their essential and constitutive elements. 
Therefore, as it regards the use of a probable opinion that is less than safe respecting that which bears 
directly upon the validity of the sacraments, the opinion of theologians is not twofold, as some have 
wrongly said, but is one. 

Indeed the disagreement among doctors is in reference to the use of a probable opinion in things 
that regard the way of receiving — that is, the required dispositions on the part of the recipient — or of 
his obligations. And on this point, by far the more common and true opinion affirms that it is licit to 
use a probable opinion that is less than safe. 

Indeed those authors also who seem to think otherwise, do not really dissent about the principle 
of the licit use of a probable opinion — which is to be carefully noted — but only about the practical 
applications of this principle, e.g. whether the penitent may approach the confessor knowing himself to 
have attrition [i.e. imperfect contrition — E.H.], or if at least the supposition of contrition is required. 
So it was held by the aforesaid few doctors. Today there is no controversy on this matter, for it is 
clearly demonstrated from the Council of Trent, Sess. XIV, c. 4, that attrition is sufficient to obtain the 
pardon of sins in the sacrament of Penance. 

3° St. Alphonsus' reading of the doctors is not correct. 

Cardenas speaks of the administration, not the reception, of the sacraments. 

Viva expressly teaches that a probable opinion that is less than safe may not be followed, when 
it concerns the validity of the sacrament; and on the contrary, that it may be followed, when it concerns 
only the way of receiving the sacraments or of the dispositions required of the recipient. In the same 
way in another work Viva clearly expresses his mind on this matter. 

Lacroix gives the same doctrine that Viva holds. 

Pontius speaks of the administration, not indeed of the reception of the sacrament. The same 
goes for Sanchez. 

Vasquez, Salon, Sayrus, Perez, and Sporer speak, as do Viva and Lacroix, of the way of 
receiving the sacraments or of the dispositions required of the recipient. 

And thus the opinions of the doctors are not twofold, but must more correctly be said to be only 
one, with strict regard to the proposed question. Therefore the doctrine that has been expounded is 
common and certain. 


28. It is universally permitted, both in conferring and in receiving the sacraments, to follow a morally 
certain opinion (which is most probable), although perhaps the opposing opinion may be safer. The 
reason is, that as the opinion is not merely probable, but morally certain, it is entirely safe; for in 
matters pertaining to eternal salvation, God does not oblige men to use means that are metaphysically 
certain, but only morally certain; otherwise the way of salvation would not be merely narrow, but 
practically impassable. 
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29. When the use of a probable opinion is licit. — In three cases it is right to recede from the doctrine 
given until now, i.e. to follow a probable opinion, leaving aside a safer [opinion]: 1° in case of 
necessity; — 2° when the Church supplies the defect; — 3° when it concerns the way of administering the 
Sacraments. 


30. I. In case of necessity. — In necessity, or when one must confer or receive a sacrament, and the 
safer opinion cannot be followed, it is proper to follow a probable [opinion], because, as the Angelic 
[Doctor] says, “it is not required that every measure be entirely infallible and certain, but according to 
what is possible by the nature of the case...; necessity knows no law.” Thus if a dying infant is to be 
baptized, and you have none except doubtful matter, e.g. snow that has not yet melted or rose water, 
you can and should baptize with it. 

In such a case a safer opinion is not set aside, but rather is not to be had; and because of the 
necessity there is no irreverence, although the sacrament, which was instituted for men, is exposed to 
the danger of nullity. 

One may act on a probable opinion, notwithstanding that it concerns the validity of the 
sacraments, and there is no absolute necessity nor does the Church supply, when otherwise the 
administration or reception of the sacraments would be liable to excessive scruples or difficulties. 

The reason is, that Christ, who certainly instituted the sacraments for men, did not wish that 
their administration or reception be morally impossible; as indeed it would be if their administration or 
reception were liable to excessive doubts or difficulties. Therefore if there is no other way of avoiding 
such a [difficult] mode of administration or reception, unless one acts according to an opinion that is 
only probable, it is licit to act according to it. This has its place especially in regard to the sacrament of 
Penance. 

In this case there is not really any exception, as some doctors wrongly insinuate, but only a 
practical application of the general principles enunciated above, i.e. that it is licit, in case of necessity, 
to follow a probable opinion that is less than safe. For although in the aforesaid case there is no 
absolute necessity, still there is relative necessity, which is indeed real and grave, which is a just and 
sufficient reason for following a probable opinion, leaving aside a safer. 


31. II. When the Church supplies the defect. — The reason is, that there is then practical certainty of 
the validity of the sacrament, by the very fact that the Church supplies; and therefore although 
speculatively the opinion may be only probable, practically it turns out to be most safe, as being 
certain. This especially affects the sacraments of Penance and Matrimony, i.e. those sacraments whose 
validity depends on ecclesiastical power either ordinary or delegated. ... 


32. III. When the validity of the sacrament is not concerned, but only the way of administering [it], 
the minister may follow an opinion that is practically probable, leaving aside a safer [opinion]. 

Thus it is practically probable that the minister who distributes the Eucharist in [the state of] 
mortal [sin], does not sin gravely: but it is safer, if he obtains a state of grace either by sacramental 
confession or at least by perfect contrition. But if, on the other hand, he wishes to follow the first 
opinion and to distribute the Eucharist in mortal [sin], he will not sin mortally, because the sacrament is 
not in any way exposed to the danger of nullity, as the probability has reference only to the requisite 
manner of administering it. The same goes for other similar opinions concerning the other 
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7. Schieler on following the safer opinion with regard to the sacraments 


The opponents of conditional absolution urge in favor of their view the proposition that in doubt 
about the validity of the Sacraments the safer opinion must be followed. With regard to the validity of 
conditional absolution there is no doubt, since the views of its opponents have no probability either 
intrinsic or extrinsic. Moreover, it is not true that the safer opinion with regard to the validity of 
the Sacraments is always to be followed; for, since the Sacraments were instituted for man's 
benefit, cases occur in which the Sacraments must be exposed to the danger of nullity, in order to 
help one who is in extreme spiritual necessity. An instance in point would be the case of a dying 
man whose dispositions are doubtful. To let him die without absolution would surely expose him to the 
certain danger of damnation. Supposing he were in good dispositions, whatever misgivings I might 
have on the subject, should I not be responsible for his damnation? I might have opened the gates of 
heaven to him and I have not done it! Am I then to absolve him without any condition? But supposing 
he is not disposed; even if the Sacrament were not nullified, I should be guilty of having exposed it to 
the danger of invalidity. From such a dilemma the only escape is the use of conditional absolution; by 
it I can help the dying man if he is in good dispositions, and I insure the Sacrament against nullity when 
I have the intention of not conferring it unless the man be disposed.” 


8. Cappello on the obligation of confessing 


Chapter IX. On the Obligation of Receiving the Sacrament of Penance 
Article I. Of the obligation that arises from the divine law. 


347. The obligation of confession in general. — 1. The divine precept of confessing all mortal sins 
committed after baptism, is binding not only [when death is] imminent, but indeed also in probable 
danger of death, from whatever cause the danger may arise. 

The reason is evident. He who in such danger does not fulfill the obligation imposed by Christ, 
exposes himself to manifest danger of never fulfilling it, just as if he were bound to make some 
restitution, to reveal a secret, etc. 

This obligation of submitting [all] mortal sins to the keys of the Church is present per se even if 
one is already justified, e.g. by receiving the Eucharist and extreme unction in good faith. 

2. The same obligation is also binding in the case, very uncommon to be sure, wherein one may 
be likely never thenceforth to have access to a confessor for the rest of his life. 

3. Many doctors affirm that the divine precept obliges also at some times in life outside the 
danger of death. Others deny such an obligation, or hold it only as probable, and therefore as 
practically null. For, they say, if the divine law alone be considered, it's not clear why a man could not 
delay confession and be reconciled to God by perfect contrition. Nor is there parity with baptism, 
which cannot be delayed for a long time by adults, because confession is not the door of the Church 
and the foundation of the whole christian life, as is baptism. 

The Angelic Doctor himself favors the negative opinion. 





22 Cappello, De Sacramentis, vol. 1, nn. 23-32 (6" ed.) (translated from Latin; citations omitted) 
23 Schieler, op. cit., p. 62 (emphasis added) 
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Practically, this question hardly ever has any importance. 


348. The obligation of confessing before communion and before celebrating Mass. — Those guilty 
of mortal sin are bound to confession, before they approach to receive the Eucharist. 

Canon 856 says this: “No one who is conscious of a mortal sin, no matter how sorry or contrite 
he may feel, is allowed to receive Holy Communion without having previously gone to confession. In 
case of urgent necessity, when no suitable confessor is at hand, such a one must make an act of perfect 
contrition before approaching the Sacred Table.” 

Whether the obligation of confession arises in this case from the divine law, or rather from the 
ecclesiastical law, is controverted. Many affirm that it is derived from the divine law. 

This is apparently intimated by the Fathers, e.g. St. Leo Martyr, St. Augustine, St. Cyprian, and 
others. We say apparently, because the matter is not clear. 

This opinion, in our judgment, is the more true. But not a few, especially of the more recent 
[authors], say that the obligation “is more correctly drawn from the ecclesiastical law,” but for reasons 
that to us do not seem compelling. 

Of this kind of obligation, especially if and when one is without access to a confessor and there 
is necessity of communicating, see what we have expounded at length elsewhere. 


349. If and when one who has fallen into mortal sin is bound by the divine law to confess. — 1. 
Many doctors hold that he who has fallen into deadly sin, is obliged by the divine law either to 
confession, even several times in a year, or to elicit perfect contrition, /est he remain long in mortal sin. 

The principal reason is this: a man who lacks habitual grace cannot long abstain from new sin, 
and therefore he is bound to use the means that are morally necessary to avoid new sin. This means is 
either confession or perfect contrition. 

Others deny this obligation, at least in practice, because there is no certain obligation of eliciting 
contrition outside the annual confession; and if this obligation is uncertain, much less certain is it that 
those who have fallen into deadly sin are obligated to make a confession more than once a year. 

This is apparently confirmed, they say, (1) by the universal persuasion of theologians who never 
announced such an obligation to the people, and of the faithful who are wholly ignorant of it; (2) from 
the ecclesiastical law itself of annual confession, which produces in all the faithful this firm and certain 
persuasion: there is no obligation to confess more often, for if there were, the Church would most 
certainly have promulgated it. 

2. By reason of charity toward one's self, the sinner can hardly ever be excused, because by the 
lack of grace he deprives himself of so many and so great spiritual goods, and he exposes himself to the 
danger of eternal damnation, especially if he be carried off unexpectedly by death. 


Article II. Of the obligation of confessing that is from ecclesiastical law. 


350. The existence and nature of the precept of annual confession. — 1. “Each of the faithful of 
either sex, after having come to the years of discretion, that is, to the use of reason, is bound to 
faithfully confess all his sins at least once a year” (can. 906). 

This law is not merely ecclesiastical, as by it the Church explains the divine law itself or 
determines its obligation. 

2. The precept of annual confession is a grave obligation. 

3. There is a dispute as to whether the obligation of confessing is attached to the time of one 
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year as fixing its limits, or rather as imposing an obligation. By far the more common opinion, which 
may be called certain, holds that the time is determined by the Church as requiring the fulfillment of 
the divine precept. 

Whether indeed, this opinion being accepted, one may by a confession made in the following 
year satisfy the precept for both years, is controverted. 

There are three opinions of the doctors. The first affirms; another denies. The third, which is 
called “more true” by St. Liguori, distinguishes thus: “If in that confession the penitent manifests his 
mortal sins of both the preceding and the current years, then he satisfies the obligation of both years, 
because the end of the precept is attained, namely, that the penitent be reconciled with God.” 

“But if the penitent has not sinned mortally in the current year before his confession, and 
afterwards falls into mortal [sin], then by one confession he does not satisfy the precepts of both years, 
but is bound to confess again. The reason is that by that confession he only satisfies the precept of the 
prior year, not of the present, as one would not satisfy the precept of the current year who does not 
confess his mortal sins of this year.” Thus St. Alphonsus. This reasoning appears neither decisive nor 
most valid. 

All things considered, the affirmative opinion is to be regarded as solidly probable, and safe in 
practice. 


351. The subject of this law. — 1. Each and every one of the faithful, men and women, Latins and 
Easterns, are bound by this law. 

2. Children are bound immediately after they have come to the use of reason, even before they 
have finished their seventh year of age. A child who has completed his seventh year is presumed to 
have the use of reason, [but] this presumption gives way to the truth. 

Such discretion is required, which may suffice for sinning gravely. 

Whether beforehand a child is capable of none but venial sins, and afterwards of mortal, or 
rather becomes capable of both [kinds of] guilt, immediately when he acquires the use of reason, is 
controverted: which in the [present] case matters little or nothing. 

3. In the decree Quam singulari, the Sacred Council of the Sacraments, 8 Aug. 1910, under n. 1 
established this rule: “The age of discretion, both for confession and for Holy Communion is that, in 
which the child begins to reason, which is around the seventh year, or above or also below. From that 
time the obligation begins of satisfying the precept both of confession and of communion.” 

Therefore the age of discretion is attained, when the child begins to reason, or as the Angelic 
[Doctor] well teaches, “When children begin to have the use of reason in a certain degree.” 

Thus it is not necessary, that one be able to reason fully and perfectly, as some ancient and a few 
more recent doctors wrongly hold. It is required and is sufficient, that he be capable of deadly sin. 

This can be practically determined in many ways: e.g. if the child expresses by words the 
thoughts of his mind and the affections of his heart, if malice is apparent in his external acts, if after 
admitting a sin he blushes, realizing that he has done wrongly, etc. 

4. The practice of not absolving children before their first Communion is to be reprobated. 


352. 5. He who, for whatever cause, is not able to communicate, is by no means freed from the precept 
of annual confession: because, granting that confession is enjoined with reference to Holy Communion, 
nevertheless the precept is indeed twofold, and indeed entirely distinct [in its parts] (cfr. can. 859, § 1, 
and can. 906). 
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353. 6. Those who have committed only venial sins are certainly not bound by the obligation of annual 
confession, as these constitute free matter, not necessary [matter] (can. 902). 

He who, e.g. in the Paschal time, has confessed venial sins only, and later in the year commits a 
mortal sin, is bound, according to many, to make another confession in that same year. 

Others, on the contrary, hold that by that confession of venial sins the precept has been satisfied, 
such that, should mortal sins be committed, a new confession would not be necessary. 

The custom and opinion of the faithful confirms this opinion; for he who confesses venial sins 
in the Paschal time with the purpose of satisfying the precept, considers himself to have indeed 
satisfied it, and not to be bound to confess again in the same year, if perchance he should have 
committed a mortal sin. In addition, it is not just that he be in a better condition, who in the same year 
has confessed deadly sins, as he who has confessed only venial sins. 

In practice, the faithful are nowise to be admonished of the further obligation; indeed, as there is 
a doubt of law (cfr. can. 15), the confessor or parish priest who makes such an admonition would act 
wrongly. 


354. The time in which the law must be fulfilled. — 1. The law of annual confession is not bound to 
the time in which the precept of paschal communion can be fulfilled, although by its nature it is in 
some way connected with the paschal communion. 

Therefore, with the paschal time beginning on Palm Sunday (cfr. can. 859, § 2), he certainly 
satisfies the precept of annual confession who confesses e.g. on the evening before this Sunday, as soon 
to make his paschal communion. 

2. Theologians dispute concerning the way of computing the year within which confession is to 
be made, whether indeed it should be understood as the civil or astronomical year from the first day of 
January to the last of December, or rather the ecclesiastical [year], from paschal time to paschal time. 

Lugo, e.g. opines that the year is to be computed according to the civil usage from January to 
January, because this is the natural sense of the word year. 

Suarez with others holds that the year is to be computed from Easter to Easter. This opinion 
seems more true, both in view of the custom or practice of the faithful and considering the mind of the 
Church. 

Thus far generally goes what the doctors say about the time of annual confession. 

In practice it is to be held, in light of the custom of the faithful and considering the probable 
opinions of authors, that the faithful satisfy [the precept], if they confess insofar as it is necessary to 
rightly fulfill the precept of annual confession, whether during the paschal time itself or also 
afterwards. 

Thus he who, for example, makes a good confession even only of venial sins before the paschal 
communion, and afterwards commits a mortal sin, is not strictly bound, by virtue of the precept of 
annual confession, to confess again before the next paschal time, because he has no obligation to 
receive Holy Communion before then. 


355. The way in which the precept of annual confession is to be fulfilled. — In the first place, “he 
does not satisfy the precept of confessing his sins, who makes a sacrilegious or intentionally null 
confession” (can. 907). For the end that the Church intends, is not at all obtained by such a confession. 

2. This confession can be made to any legitimately approved confessor, even of another rite 
(can. 905), and thus a Latin penitent to an Eastern confessor and an Eastern penitent to a Latin 
confessor. 
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This principle is valid throughout the world, even, as they say, in the proper territory of the 
Easterns, both because many replies given by the Holy See make no distinction between region and 
region, this or that territory, and especially because canon 905 does not contain any such distinction, 
and indeed clearly excludes it, as appears from the context and from parallel passages. 


356. Historical notes. — 1. There have been various particular ecclesiastical laws given on this matter 
at various times, by which the faithful were commanded to confess their sins to their own bishop or 
priest. 

2. Since the 13" century, there has been a universal law of confessing sins at least once a year. 

The Fourth Lateran Council (yr. 1215) in the famous chapter “Omnis utriusque sexus” 
commanded that annual confession be made to one's own priest, namely [one's] parish priest, bishop, 
Roman Pontiff, or with his permission, [to another priest]. 

3. But, after the pontifical privilege was granted to regulars, there grew up a custom of making 
the annual confession to any approved priest, so much that by this custom, the contrary disposition of 
the Lateran Council had long been practically abolished.” 


9. Merkelbach on the availability of a confessor 


No confessor is available (Deest copia confessarii), not indeed if he is absent to whom you 
customarily confesses, or to whom you wish to confess, or if none is present except a friend or relative, 
to whom you could confess only with great shame, but if you are unable to go to confession, or not 
without great inconvenience that is extrinsic to confession itself. 

Thus: 1. If no approved priest who has jurisdiction be present, and you cannot go to one who is 
absent without great difficulty, which is to be determined in view of weakness, age, the priest's 
business, and the circumstances of weather, distance, lack of time, travel conditions, etc. 

2. If he who is present will not or cannot hear your confession, for example, if he be deaf, an 
accomplice, ignorant of your language, bound by a censure. 

3. If on account of the confession you fear a grave inconvenience extrinsic to confession that 
would excuse from its material integrity, such as the violation of the seal, bringing disrepute upon one's 
accomplice, bringing disrepute upon oneself before a third person, serious hostility, serious provocation 
to evil. 

The need to suffer great confusion or disrepute before the confessor does not suffice, because 
this inconvenience is intrinsic to confession. But a few more recent authors hold, on account of 
epikeia, that an extraordinary and nearly invincible shame would be an extrinsic inconvenience, as if a 
sister to her brother, or a father to his son should have to confess a most disgraceful sin. But as this 
was never declared in the course of all the centuries, it would follow that only lately have a few authors 
rightly understood the law! What is more, they offer no positive basis for this exception; and if it were 
admitted, there would be easy means of multiplying such cases, and thus danger of making a mockery 
of the law.” 


10. Augustine on interpretation of laws 





24 Cappello, De Sacramentis, vol. II-1, nn. 347-56 (3" ed.) (translated from Latin; citations omitted) 
25 Merkelbach, Summa Theologiae Moralis, III. 272-B. (8" ed.) (translated from Latin) 


144 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


Interpretation Of Laws 


By interpretation we mean an explanation of the will of the legislator taken from the wording of 
the text. As the Roman emperors issued interpretations of obscure texts, so did the popes, first and 
above all in matters of faith, but also, especially after authentic collections had been published, in 
disciplinary matters. The Council of Trent decreed that authentic interpretations should be given by the 
authority from which the law emanated. The S. C. Council was especially charged with interpreting the 
Tridentine decrees. Besides as the jurisconsults, too, rendered decisions or explanations, so did the 
canonists proffer their explanations, which at times were sought for, or at least accepted, by the Roman 
Court. 

Thus we have a twofold interpretation, authentic and private. An authentic interpretation 
proceeds from the maker of the law. 


Canon 17 


§ 1. Leges authenticae interpretatur legislator eiusve successor et is cui potestas interpretandi 
fuerit ab eisdem commissa. 

§ 2. Interpretatio authentica, per modum legis exhibita, eandem vim habet ac lex ipsa; et si 
verba legis in se certa declaret tantum, promulgatione non eget et valet retrorsum; si legem 
coarctet vel extendat aut dubiam explicet, non retrotrahitur et debet promulgari. 

§ 3. Data autem per modum sententiae iudicialis aut rescripti in re peculiari, vim legis non habet 
et ligat tantum personas atque afficit res pro quibus data est. 


§ 1. Laws are authentically interpreted by the legislator or his successor, or by those to whom 
the power of interpretation has been given by either the legislator or his successor. 

§ 2. An authentic interpretation, given in the form of a law, has the same force as the law itself; 
if it is merely a declaratory interpretation, it needs no promulgation and its obligatory force goes 
back to the day when the law itself was promulgated; but if the interpretation is restrictive or 
extensive or settles a doubt, it is not retroactive and requires to be promulgated. 

§ 3. If an interpretation is given in the form of a legal judgment, or of a rescript in a special 
case, it has not the force of law, but binds only those persons and affects only those matters for 
whom or for which it is given. 


As an authentic interpretation can be given only by the lawgiver or his successor and by those to 
whom the power of interpretation is committed by the lawgivers, the Pope and the Roman Curia 
(congregations, tribunals, offices), are the authentic interpreters of all those laws which proceed from 
the Sovereign Pontiff, whilst the Bishops or their successors are the interpreters of their own laws. 

The interpreter may be in a position where he has either to extend the law or restrict it. He 
extends by interpretation if he applies the wording or text to cases or persons not mentioned in the law 
or not included in the original intention of the lawgiver, although the extension is not against the 
lawgiver's will; for instance, exemption or papal enclosure to religious without solemn vows. 

A restrictive interpretation takes place when the law is limited to fewer persons or cases than the 
wording and the mind of the legislator would seem to indicate, e.g., if the people are interdicted but the 
clergy is not included. Besides doubts may arise, e.g. in rubrics, which must be solved. And, lastly, 
there may be required a merely comprehensive (declaratory) explanation, viz., one which explains the 
law literally, but in more obvious terms, by substituting other words. 
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The Code (can. 17, § 2) says that an authentic interpretation of a law is of equal force with the 
law itself and has the same binding power; and if it be a merely declaratory interpretation, it needs no 
promulgation and its obligatory force goes back to the date of the promulgation of the law itself. An 
interpretation that is extensive or corrective (restrictive), on the other hand, must be promulgated and is 
not retroactive. 

There is, however, another authentic interpretation possible, viz., one demanded by parties 
directly interested. It may happen, for instance, that a matrimonial case, or a case of precedence, must 
be decided by way of interpretation. This is done by a so-called judiciary interpretation, rendered by a 
legitimate judge (can. 17, § 3). Evidently such an interpretation binds only the parties concerned and in 
the matter decided, and outsiders are not affected thereby. 

Private interpretation, viz., one given by jurisconsults not commissioned by the lawgiver, or by 
expert canonists (doctors), must be made in conformity with certain rules which are necessary for the 
right understanding of ecclesiastical — in fact of all — law. These rules are, of course, generally 
obeyed also by the authentic interpreters, but they are of importance especially in private interpretation 
and for those who wish to read and study Canon Law rightly. These rules are briefly the following: 


Canon 18 


Leges ecclesiasticae intelligendae sunt secundum propriam verborum significationem in textu et 
contextu consideratam; quae si dubia et obscura manserit, ad locos Codicis parallelos, si qui 
sint, ad legis finem ac circumstantias et ad mentem legislatoris est recurrendum. 


Ecclesiastical laws must be understood according to the proper meaning of the words 
considered in their context; if the meaning remains doubtful and obscure, recourse must be had 
to parallel texts in the Code, if there are any, to the purpose of the law and the circumstances 
surrounding it, and to the mind of the lawgiver. 


Ecclesiastical laws must be interpreted in the light of their wording, as borne out by the context. 
Hither belong various rules culled from the Roman and the Canon Law: “Ubi verba non sunt ambigua, 
non est locus interpretationi;” “Verba sunt intelligenda secundum propriam significationem,” i.e., in 
their usual and common signification; “Verba generalia generaliter sunt sumenda,” and “Ubi lex non 
distinguit, neque nos distinguere debemus.””* 

The context, too, must be considered, for it may be useful to compare words or sentences in the 
order and connection which they have with one another. 

When the terms are doubtful and obscure, the interpreter must have recourse to parallel texts of 
the Code, and study the purpose and circumstances of the law and the mind of the legistator. Parallel 
texts are such as have an affinity with the subject or are expressly related to the same. Here the rule 
holds good: “De similibus idem est judicium.” Note, however, that the similarity must bear on the 
point at issue. 

The purpose or end of the law must be regarded in such a way that the interpretation really 
effects the scope, hence the rule: “Certum est, quod is committit in legem, qui legis verba complectens, 
contra legis nititur voluntatem.” The scope is sometimes, especially in long decrees, premised in the 
preamble, which may then serve as a guide to the interpreter. 





26 “Where the words are not ambiguous, there is no place for interpretation;” “Words are to be understood according to 
their proper meaning,” ... “General words are to be taken generally,” and “Where the law does not distinguish, neither 
ought we to distinguish.” 
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The circumstances surrounding a law are either historical, i.e., facts which prompted the law, 
e.g., the removal of a parish priest, or real, i.e., actual needs and reasons of time and person. 

The mind of the legislator must, of course, first and above all be deduced from the words of the 
law. Circumstances, context, subject, etc., also help to disclose the mind of the legislator, as well as the 
ratio legis, which is called the soul of the law. Hence the rule, “Non debet intentio verbis deservire, 
sed verba intentioni.” 

But we must guard against the assumption that the intention of the interpreter may be carried 
into the text. Hence if all the means so far enumerated fail in discovering the true mind of the 
legislator, nothing is left but to make direct inquiry by petitioning the competent authority. Therefore 
we sometimes read: “Juxta mentem,” and the “mens” is set forth explicitly; but sometimes it must be 
guessed at, as said before. 


Canon 19 


Leges quae poenam statuunt, aut liberum iurium exercitium coarctant, aut exceptionem a lege 
continent, strictae subsunt interpretationi. 


All penal laws as well as those which restrict the free exercise of rights or embody an exception 
to the law, are subject to strict interpretation. 


The first clause of this canon is contained in the well known rule XV in Sexto: “Odia restringi, 
favores convenit ampliari,” and rule 49, I. C. : “In poenis benignior interpretatio est facienda.” Such an 
interpretation is neither extensive nor restrictive, but merely comprehensive; but an explanation which 
simply negatives the penalty is no interpretation. Strict interpretation clings to the text, and pays due 
regard to the mind of the legislator, but mitigates the rigor of the law as far as the ratio legis will 
permit. What is meant by restricting the free exercise of rights is best understood by the example of 
the Ordinary exercising his rights as diocesan in appointments, etc. 

Exceptions from laws may be either privileges or favors of a personal nature, or particular or 
special laws, which latter are called exorbitantes, i.e., running beyond the sphere of general or common 
law. For instance, a private oratory is a favor, exemption is a special law, and all these are subject to 
strict interpretation. 


Canon 20 


Si certa de re desit expressum praescriptum legis sive generalis sive particularis, norma 
sumenda est, nisi agatur de poenis applicandis, a legibus latis in similibus; a generalibus iuris 
principiis cum aequitate canonica servatis; a stylo et praxi Curiae Romanae; a communi 
constantique sententia doctorum. 


If a general or a particular law contains no definite prescription concerning a case, unless there 
is question of applying a penalty, the rule for deciding such a case must be taken from laws 
given in similar cases, from the general principles of Canon Law based on equity, from the 
method and practice of the Roman Court, or from the common and constant teaching of 
approved canonists. 


It is evident that a lawgiver cannot foresee or anticipate all the cases that may arise in practice in 
connection with his law. Hence something is always left to private judgment. Now there are four 
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sources from which private judgment may draw aid in solving exceptional cases. They are: 

1. The “usus forensis” or “auctoritas rerum similiter tudicatarum.” This is nothing else but the 
norm of customary procedure and decisions previously rendered in cases similar to the one in dispute. 
Although such decisions, especially if they have emanated from the Roman tribunals, must be received 
respectfully, and may be followed securely, yet their force does not extend so far as not to admit of a 
contrary verdict if the reasons are strong enough to upset former decisions. 

2. The second means of deciding cases is recourse to general legal principles based on the 
equity of Canon Law. That equity is a means of practical interpretation and application is evident, for 
reason dictates that, if a law is deficient in a particular case, it should be applied according to the 
principles of law, indeed, but with a human feeling. 

The principles, of course, must be taken from Canon, not from civil law. It is surprising that the 
Code does not refer to civil laws at all, except in so far as concordats are concerned. Hence in 
interpreting the Code it would be useless to refer to civil laws, and we merely note the fact that there is 
no palpable trace in the New Code of “canonized” civil laws, i.e., civil laws formally sanctioned by the 
Church. On the other hand it is plain that just laws issued by the civil power are not spurned by the 
ecclesiastical authorities but accepted and proposed as binding the members of the Church. 

3. The third means of applying the law is by rendering a decision in default of an existing law in 
accordance with the stylus curiae. From remote antiquity, as the “Liber Diurnus” shows, the Roman 
Court or Apostolic Chancery employed a uniform, nay almost stereotyped mode of expediting affairs. 
This “stable method of proceeding in ecclesiastical causes and dispatching apostolic documents” is 
called the style of the Roman Curia. It partakes of the nature of a law for the different tribunals and the 
parties engaged in litigation before them. 

4. The last mode of propounding or expounding a case is the authority of the school. That the 
professional canonists have exerted a decided influence since the time of Gratian, not only upon 
decisions but on lawmaking itself, is well known. The “school” itself distinguished a threefold class of 
opinions: communissima, when all authors agreed; communis, when several weighty authors held the 
same opinion; controversa, when there was disagreement among canonists. And it was always 
regarded as rash to deviate from the opinio communissima. The Code mentions the “common and 
constant opinion” of the school as a guiding principle in deciding a doubtful case, and justly so because 
such a consensus is sufficient for moral certainty. For the rest, even the opinio communissima does not 
constitute law. 

Applying these rules, and especially that of equity, one may persuade himself that a certain law 
does not apply to himself under given circumstances. This may be true. However, since the law is 
intended for the common welfare, it is necessary to consider the rule laid down in canon 21. 


Canon 21 


Leges latae ad praecavendum periculum generale, urgent, etiamsi in casu peculiari periculum 
non adsit. 


Laws given in order to guard against a common danger must be observed even if that danger in 
a particular case is absent. 


The term “generale” here has reference to the community or body of the faithful, because a 
term extends to the species contained in the genus. However, the term may also be taken as comprising 
a certain class of members, e.g., the clergy, or the laity. Thus the law of reading forbidden books binds 
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all, the law of guarding the privilegium fori, the clergy only, etc.” 


11. Szal on religious communication with schismatics 


The history of the Church is the history of its struggle to preserve the unity of its doctrine, 
worship, and discipline. Christ prayed for that unity and alluded to it also when He spoke of one flock 
and one shepherd. For the Apostles it was not enough to spread the gospel of Christ among the infidel 
and to teach all nations. There was still the task of preserving the faith that had already been 
established. From the very beginning the Church had to contend with those who tried to disrupt its 
unity. 

The greatest crime against the unity of faith was that of heresy, for it struck at the very 
foundations of the Church. Heresy was directly opposed to the true faith, for it denied that which the 
Church affirmed to be the teaching of Christ. But there was a crime, perhaps not quite so detestable as 
heresy, but still a source of great trouble to the Church — the crime of schism. Heresy was opposed to 
the unity of faith; schism was opposed to the bond of charity. 


Article I — Preliminary Notions. 
A. Notion of Schism 


The notion iof schism is clear, for in law a schismatic is defined as one who, having received 
baptism and still retaining the name of Christian, nevertheless refuses obedience to the Supreme Pontiff 
or refuses to communicate with those members of the Church who are subject to him. There is here 
involved no denial of any article of divine or Catholic faith. Strictly considered, a schismatic professes 
belief in the sovereign power and primacy of the Pope, but out of malice refuses to be subject to him 
and to obey him as the Head of the Church and the Vicar of Christ on earth. Such schism is called pure 
schism. 

To constitute the delict of schism in the strict sense, the following conditions are required: 


1. One must withdraw directly (expressly) or indirectly (by means of one's actions) from 
obedience to the Roman Pontiff, and separate oneself from ecclesiastical communion with the 
rest of the faithful, even though one does not join a separate schismatical sect; 


2. one's withdrawal must be made with obstinacy and rebellion; 


3. the withdrawal must be made in relation to those things by which the unity of the Church is 
constituted; and 


4. despite this formal disobedience the schismatic must recognize the Roman Pontiff as the true 
pastor of the Church, and he must profess as an article of faith that obedience is due the Roman 
Pontiff. 


As a consequence there is no schism involved if one separates from his bishop and the 
communion of the faithful of his diocese but remains subject to the Roman Pontiff and the Universal 
Church. However, today such a position would be impossible to maintain in practice. Nor is there any 





27 Augustine, op. cit., vol. I, pp. 93-102 
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schism if one merely transgress a Papal law for the reason that one considers it too difficult, or if one 
refuses obedience inasmuch as one suspects the person of the Pope or the validity of his election, or if 
one resists him as the civil head of a state. 

Pure schism, however, is rare. Though in theory or absolutely considered it can exist, in 
practice it is rarely to be found, for after a period of time most schismatics not only refuse obedience, 
but contend that they do not have to obey. This arises not from the nature of schism, but from the 
malice of the schismatic. St. Jerome (ca. 342-420) stated that every schism invents some heretical 
doctrine in order to make it appear that the withdrawal from the Church was justified. Pure schism is 
hardly possible except in individual persons. Most authors hold that practically and historically there 
are few schismatics in the strict sense of the term. Schism is ordinarily coupled with heresy, and in this 
form it is called mixed schism. 

Van Espen (1646-1728) stated that schismatics are to be considered as heretics in regard to 
ecclesiastical censures, and he quoted St. Cyprian (+248) in support of his doctrine. However, neither 
the text itself nor the g/ossae draw the conclusion expressed by Van Espen. He also stated that the 
canons of the Church and the sanctions of the Pontiffs treat of schism and heresy in almost the same 
manner. For though schism can exist, absolutely considered, without heresy, it is ordinarily however 
conjoined with heresy. Though in the beginning it is free from heresy, it degenerates into heresy in the 
course of time. The glossae in Gratian seem to uphold this view. 

Not every schism is at the same time heresy. This is true only of mixed schism. Otherwise it is 
difficult to explain why in several instances the law speaks only of schismatics, and makes no mention 
of heresy. There is an essential distinction between the two, as is evident from the fact that the canons 
of the Council of Laodicea (343-381) treated separately of schismatics and of heretics. 

Despite all the foregoing arguments to the contrary, the term schismatic is in common usage in 
the law of the Church. When it is used, it has reference also to the Oriental schismatics, and not merely 
to a small group of individuals who refuse obedience to the Roman Pontiff. It is with this group of 
Oriental schismatics that the present dissertation is concerned, and a pari the principles herein stated 
can be applied to other schismatics. Though one can safely say, in view of the common opinion of the 
authors, that practically all schism today is tainted with heresy, as is the case with various Oriental sects 
and the Old Catholics, still these groups of dissidents are commonly classed as schismatics in spite of 
the heretical doctrines which they are known to hold. 

However, there are others who hold that the Old Catholics are rather to be considered heretics, 
since their heretical doctrines predominate. Very shortly after their break with the Church they lapsed 
into the views of the Anglican Church, and thus departed further from the Catholic faith than would 
have been anticipated by a mere opposition to the Vatican Council. The Polish National Church is also 
closely allied with the Old Catholic Movement, and is likewise more heretical than schismatic. To 
consider the Old Catholics and the Polish National Church rather as heretics and schismatics is, in the 
writer's opinion, more in conformity with the truth. The denial of such fundamental dogmas as that of 
original sin, of the eternal punishment of hell, and of the necessity of faith for salvation certainly 
brands the Polish National Church as a heretical body. 

Perhaps due to the aforementioned difference of opinion among the authors, namely, whether 
the Orientals can rightly be called schismatics, especially after the Vatican Council which defined Papal 
Infallibility, several present-day authors forego the use of the term schismatic and speak instead of the 
Separated Eastern Church or of the Dissident Eastern Church. 

An added reason for the use of the terms dissident and separated in referring to schismatics is 
the fact that these terms have a less odious signification. The decisions of the Holy See as a rule use 
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exclusively the terms heretic or schismatic in referring to the Eastern Schismatics. The terms heretic 
and schismatic are also disciplinary terms. However, private authors prefer the less offensive terms 
dissident and separated. The terms heretic and schismatic have the added connotation of moral guilt, 
whereas dissident and separated prescind from any guilt. In the field of apologetics the latter terms are 
preferred, as they offer a more charitable approach in treating with our separated brethren of the East.”® 








C. Notion of Communication 


Communication, as the term implies, denotes a common action, and in general may be defined 
as the placing of an action with another person or persons in such a way that the action, which is 
morally one, is participated in by both persons. This notion is common to all types of communication, 
of which there are varying degrees and modes. In making the divisions the authors are not agreed on 
the terminology used to describe the various types, but the classification canonized by the Code in 
canon 1258 is generally followed by those who write on the subject. 

Communication may occur in profanis (in humanis) or in sacris (in divinis). These notions are 
expressed in English as communication in civil matters and communication in religious matters, or 
simply civil communication and religious communication. 

The first type is that which is had in civil matters or in merely temporal affairs pertaining to 
social commerce, as in operations of buying and selling, at banquets, by cohabitation, in coversation, 
and in other similar actions. The prohibition of civil communication is practically a purely historical 
question, for today it is not forbidden by positive ecclesiastical law except in the case of 
excommunicati vitandi (can. 2267). However, civil communication may be forbidden by virtue of the 
natural law when there would be danger of perversion in the faith or of scandal to others. Hence, even 
in cases wherein it is licit, it is not always expedient, since from such communication there often arise 
many doubts concerning the faith, and such communication fosters indifference and is a frequent 
source of mixed marriages. 

Religious communication is the more important and serious of the two types, for it involves a 
participation in the acts of religious worship. These acts may be private or public, although the present 
law of the Church is concerned only with acts of public religious worship which are executed in the 
name of a religious body by the minister of that religion. Res sacrae, in the broad sense, are any sacred 
functions or prayers. Strictly considered, however, they signify functions of public worship which are 
properly called res sacrae, and hence the term communicatio in sacris is in common usage. By the 
term sacra is understood sacred functions such as a public sermon, religious instructions, the 
administration of the sacraments, any liturgical actions, rites or sacrifices, and religious burial. 

Religious communication is again divided into several classes, and it is herein that the authors 
differ in their classification and terminology. A very convenient and appropriate division into positive 
and negative communication is adopted by some authors. This is not the terminology used by the 
Code, but is a more general division and thus includes the terms and divisions of canon 1258. 

Positive communication is the religious communication of Catholics in the sacred functions of 
non-Catholics, whether the communication be formal (active participation) or material (passive 
presence). Negative communication, on the other hand, is the religious communication of non- 
Catholics in the sacred functions of Catholics. Canon 1258 is concerned merely with positive 
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communication. 

It is appropriate to note here that the present dissertation is concerned principally with positive 
communication, with special reference to schismatics. Its purpose is to determine the conduct of 
Catholics permissible at the sacred functions of schismatics. However, since negative communication 
does involve a true religious communication, that matter, too, will be given some treatment in the final 
chapter of the present work. 

Positive communication, as stated, is divided into active participation and passive presence. 
Active participation occurs when one positively places an act of worship simultaneously with a 
schismatic and in the rite of schismatics. It would consist in making gestures, movements, or 
ceremonial signs which from custom are acknowledged as implying the profession of a false sect or as 
signifying the practice of a false cult. One would assist or communicate actively by performing such 
external acts as paying attention with religious decorum, or participating in those things which the other 
assembled persons do for the purpose of placing an act of worship. 

Active participation is often called formal communication, and the terms are practically 
synonymous. The Code, in using the term active, connotes the same notion as that of a formal 
communication. The division into formal and material communication introduces a distinction with 
which the field of Moral Theology is more properly concerned. That distinction is of relatively little 
importance in the present dissertation, which proposes to consider the communicatio in sacris from the 
strictly canonical viewpoint. The term active emphasizes the external action, whereas the term formal 
emphasizes the internal assent, which either may be explicit or at least implied in the action which is 
performed. 

Active participation is always considered formal when one is acting freely, for it is impossible 
to separate the intention of assisting at a non-Catholic rite from an action that of itself at least implicitly 
contains a profession of a false worship. If the act which is placed signifies a false form of worship and 
is interpreted as an act of false worship by those who witness it, then no form of internal intention can 
justify that action. It is unlawful to simulate active assistance in the worship of non-Catholics, for, 
though the attending fact of simulation indeed precludes the internal active participation, yet the 
outwardly executed act would stand as a semblance of active assistance and participation in the 
function of that rite, and thus the manifestation of a profession of faith would result in consequence of 
the material participation in the act of worship. 

Active religious participation with non-Catholics is illicit, since it is opposed to the virtue of 
faith. By the virtue of faith one is bound to profess the true faith and never to deny it by thought, word 
or action. In forbidden religious communication there is contained at least an implicit denial of the true 
faith through the actions one performs. This is certainly true when the performed rite is non-Catholic 
in nature, so that it is not merely a Catholic rite exercised by a non-Catholic sect. 

It is possible that some ambiguity may arise with reference to the interpretation of some actions. 
However, there are certain actions which either by their very nature or through their institution and use 
very clearly signify religious worship, such as a genuflection, the striking of the breast, an incensation, 
and similar actions. In these actions there is no doubt that in their use an act of worship is signified. If 
the actions reflect a false worship, then the one who communicates in these actions is formally 
participating in the false worship betokened by them, and hence all participation in such actions is 
forbidden. 

There are acts which of themselves are indifferent, such as standing or sitting, but they can 
become vested with a religious signification. If they be vested with this signification in given 
circumstances, then they cannot be performed in union with others during the performance of a false 
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rite. Thus, for example, though the act of sitting is in itself an indifferent action, yet if one took a seat 
among a congregation of Quakers as if meditating with them and joining in their rites, one would be 
taking an active part in this unlawful form of worship. 

Another form of positive communication is passive presence, which occurs when one is merely 
materially or corporally present at the sacred functions without participating or taking part in any way 
in the non-Catholic rites. This is called a material communication or a passive presence. It is not 
properly called a passive communication. Some authors apply this latter term to the act of tolerating 
non-Catholics at the sacred functions of Catholics. However, in the present dissertation this will be 
referred to as negative communication. Thus all confusion between the notions of passive presence and 
passive communication can effectively be precluded. It is to be noted that the Code uses the term 
passive presence rather than passive communication. 

Passive presence is opposed to formal communication or active presence. It obtains when one 
is present for some ceremony without approving of it, or in fact disapproving of many things which 
take place during the ceremonies. Passive presence consists in this, that a person internally preserves 
the true faith, and externally so conducts himself as to furnish evidence that he is in no way joining in 
the rite which is being celebrated. 

Today the Church in its laws is concerned only with the public communication of Catholics 
with non-Catholics. If this communication is private as, for example, between a Catholic and a non- 
Catholic spouse, who would recite the Lord's Prayer in common, the licitness of the action would be 
governed not by any ecclesiastical law, but by the divine law. Hence, the action would be licit as long 
as there were no danger of perversion or scandal. Private worship in which there is no admixture of 
error cannot be called non-Catholic worship. 

There are other words which are akin to the term communicatio, and which are often used 
interchangeably in a discussion on this matter. Two words of similar meaning are participatio and 
cooperatio. To co-operate means to act jointly with another. It is the most general and inclusive of the 
three terms. Cooperatio is the genus of which communicatio is the species. All communication is a co- 
operation, but not all co-operation is a communication. Cooperatio includes the notion not only of a 
participation of more than one person in distinct actions which are morally united. To participate 
means to partake of, or to have in common with others a share in the same specific action. In the 
present connection the term communicatio has the same meaning as participatio, namely, a sharing in 
common. However, there is a shade of difference, especially in the Latin. Both denote a sharing in the 
same specific action, but communicatio connotes a formal participation, while participatio abstracts 
from the formal or material character of the action.” 








Part Two: Canonical Commentary 
Chapter IV: General Norms Governing Communication with Schismatics 
Introduction 


The general norm governing the communication of Catholics with schismatics is enunciated in 
canon 1258 of the Code of Canon Law. This canon does not expressly mention schismatics, but uses 
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the more general term, non-Catholic, a term which includes all those who are not of the true faith, 
namely, heretics, schismatics, infidels, and apostates. Consequently schismatics are comprehended in 
the present law, and according to the letter of the law communication with schismatics is governed in 
exactly the same way as communication with all other non-Catholics. 

Canon 1258 is the only canon which treats directly of religious communication. It states the 
general principles which govern all religious communication, whether it be in regard to the sacraments 
or with relation to any other sacred functions. However, there are other canons which treat indirectly of 
the matter of communication, as in the administration of the sacraments (can. 731, § 2), the bestowal of 
blessings (can. 1149), the granting of absolution in danger of death (can. 882), and the regulation of the 
place for the celebration of Mass (can. 823). 

The Code does make a distinction between the different classes of non-Catholics (can. 1325), so 
that there is an essential distinction between the heretic and the schismatic. However, in the question of 
religious communication all non-Catholics are placed in the same category, and religious 
communication is equally forbidden with the one as with the other. Hence, one may wonder why the 
question of religious communication with schismatics is treated as a distinct topic. If one considers the 
literal interpretation of the law, there would seem to be no difference between the communication with 
heretics and the communication with schismatics. 

It is true that the principles remain the same whether they be applied to heretics or to 
schismatics, but the difference arises in the application of these principles. In the present treatise the 
consideration of the circumstances and occasions attending the act of religious communication will be 
restricted to those factors which are common to schismatics. There are undoubtedly more occasions for 
religious communication with schismatics than with other non-Catholics in view of the similarity in the 
matter of worship of Catholics and schismatics. There is a general presumption that schismatics have 
valid sacraments, probably, in virtue of canon 209, even when jurisdiction is required for their valid 
administration, which concept is something foreign in relation to most of the heretical bodies, except in 
the case of baptism and of matrimony. Although today one can consider schismatics as heretics, at 
least theoretically, they are from a practical viewpoint closer to the whole truth than any other non- 
Catholic body. In this respect they may be placed in a distinct category. 

From another practical point of view the danger of communicating with schismatics is far 
greater than that with regard to other sects, because of the similarity of their rites and ceremonies to 
those of the Church. This is especially true in corresponding disciplines of the Oriental Catholic and 
“Orthodox” Churches. For this reason such communication may be more pernicious, and 
indifferentism may easily result. A Catholic would be more inclined and more easily persuaded to 
consent to communicate with schismatics than he would be were it a question of heretical worship. In 
view of these differences, communication with schismatics presents a distinct problem somewhat 
different from other types of communication. 

In practice, also, there is noticeable a decided lenience in favor of the schismatic. Catholics 
cannot compromise with schismatics in their teachings, but there is more often manifested a more 
considerate attitude toward the individual schismatic than toward the heretic, who is so far from the 
truth. This attitude of mind has perhaps led to some abuses and practices which cannot be permitted or 
tolerated since they are wrong in principle, though many practices can be permitted as long as they 
remain short of active religious participation in schismatic rites. 

Many authors today consider schismatics to be guilty also of heresy. They base their doctrine 
principally on the definition by the Vatican Council in 1869 of Papal infallibility. Schismatics at least 
by their actions imply a denial of this dogma. Many of them are in good faith, but many, too, are guilty 
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of formal heresy. Nevertheless, this fact of the definition on Papal infallibility has not in actual practice 
effected a substantial change in the nature of schismatical sects. They still retain their identity, and are 
constituted as a group distinct from other heretical groups. 

With the passing of time the gap between the Catholic Church and the Oriental schismatic 
churches widened, but the schismatics have retained many dogmas, traditions, and rites whereby they 
have much in common with Catholics at least in a practical way. Hence the problem of communication 
with them is still a problem distinct from that of communication with heretics, and one which 
accordingly is worthy of specific consideration. The Church still lives in the hope of uniting the East 
and the West. As long as that hope survives the Church cannot treat lightly the question of religious 
communication with schismatics. There are principles to be preserved, but there are also souls to be 
saved. The problem is a delicate one, but if it be duly understood, then souls can be saved without the 
sacrificing of principle in so far as human efforts can be employed to the end of securing the salvation 
of souls. 


Article I — Active Participation (Canon 1258, § 1) 


The Catholic Church is intolerant of the dogmatic errors of non-Catholics, for the opposite 
attitude is nothing other than indifferentism, and this is condemned by the Church. Truth is one, and 
the Church, which has been given the commission of preserving that truth, cannot tolerate errors in 
faith. However, in practice the Church, with the hope of leading all people to the truth, takes a kindly 
attitude toward persons who are in error, and consequently it stresses the need of Christian tolerance. 
The Church indeed condemns error, but ever remains solicitous for the salvation of the person who is in 
error. It exhorts its subjects to be mild in their judgment of non-Catholics, and insists that in their 
social obligations and ordinary human relations they perform all the duties which pertain to the law of 
Christian charity. However, the communication with non-Catholics cannot be carried to the point at 
which Catholics would expose themselves to the danger of perversion from the true faith. Hence any 
communication with non-Catholics which involves a danger of perversion or offers an occasion of 
scandal remains inherently illicit in consequence of the unchanging divine law, which cannot but 
disapprove of all voluntary risks for one's own true faith and of all direct occasioning of scandal for 
others. 

Communication is forbidden in virtue of the divine law, but the Church has more clearly defined 
what kind of communication is forbidden and what type of participation can be permitted with non- 
Catholics. This law of the Church which regulates religious communication with non-Catholics is 
stated in canon 1258 of the Code of Canon Law. Paragraph 1 of this canon is in general a restatement, 
if not of the natural law itself, then certainly of the divine positive law. It reads as follows: 


Haud licitum est fidelibus quovis modo active assistere seu partem habere in sacris acatholicorum.*° 


It may here again be noted that the present law of the Church is concerned with only that type of 
participation which is known as the communicatio in sacris, or religious communication. The 
communicatio in profanis, or civil communication, is forbidden by Canon Law only in the case of 
vitandi. In all other cases the licitness of civil communication must be judged in accordance with the 
principles of the divine law. 





30 Peters, op. cit., p. 426: “It is not licit for the faithful by any manner to assist actively or to have a part in the sacred [rites] 
of non-Catholics.” 
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Schismatics as such are not vitandi, and hence there will be no occasion to treat of the 
prohibition of civil communication with regard to them. The Holy See has in the past given several 
responses in regard to civil communication with schismatics, but since the law of the Church today 
disregards the matter, the present dissertation will treat solely of religious communication. However, 
one should note in passing that, although civil communication is not forbidden by the ecclesiastical 
law, such communication is very often not expedient. Too much familiarity with non-Catholics gives 
rise to doubts concerning the faith, to a sense of indifferentism, and frequently leads to the contracting 
of mixed marriages. 

Religious communication, as considered by the present law of the Church, has reference only to 
acts of religious worship which are public and which are exercised in a religious sect. An act is 
considered public when it is performed with the authorization of a non-Catholic sect. Private religious 
communication with individuals of a non-Catholic sect is not considered in Church law. It is governed 
according to the dictates of the divine law. In view of this the principal object of the present 
dissertation will be the consideration of public religious communication with schismatics. 

Active religious participation with schismatics is always intrinsically illicit. The reasons for this 
absolute prohibition of canon 1258, § 1, have their origin in the natural and positive divine law. These 
reasons are: 1) The Church is the only de iure existing true religious society in which it is licit to render 
to God the worship that is due Him; 2) the giving of scandal through one's quasi-approval of a false 
sect must be avoided; and 3) the danger of perversion from the true faith must remain effectively 
neutralized. 

In consequence of the first reason it is illicit to assist actively or to take part in all forms of 
worship exercised by non-Catholics. Since Christ, our Lord, established one Church and gave it 
authority to teach all men, there is only one authorized way of worshipping Him. Consequently, 
outside the true Church one cannot licitly worship the true God. Even though the rite be Catholic in 
form, yet when it is performed under the direction of a non-Catholic sect, then any direct participation 
in such a rite is illicit, except in a case of extreme necessity. It follows that the reception of the 
sacraments in such a rite would likewise be illicit except in a case of extreme necessity with relation to 
the sacraments of baptism or of penance, or also of extreme unction if the latter sacrament must 
supplant that of penance. 

The acts of religious worship performed by schismatic sects are acts of superstitious worship 
and hence are illicit. This follows from the nature of superstition, which denotes either the worship of a 
false deity or the unlawful worship of the true deity. Among schismatics there is indeed a worshipping 
of the true deity, but the worship is paid in a manner which is unlawful. The ministers are unauthorized 
to perform sacred rites, and there is scarcely a sect among schismatics that is not tainted with some 
heretical doctrine. 

However, there are some authors who make the following distinction as to the intrinsic illicit 
nature of active religious communication. They state that to perform a sacred function at the same time 
with non-Catholics and in a non-Catholic rite is intrinsically illicit. On the other hand, to communicate 
with them in their sacred functions if these are administered in a Catholic rite is not illicit as such. The 
danger to faith and the danger of scandal which ordinarily accompany this action would, however, 
render the act illicit. Thus the act would be illicit even apart from the positive prohibition of the Code. 

Pope Benedict XIV (1740-1758) also referred to authors in his day who considered certain types 
of active religious participation licit.’ These authors did not even consider it illicit to receive the 





31 Szal footnote: “Pope Benedict did not condemn outright the opinion of these authors, but he stated that in practice it was 
almost impossible to find verified all the conditions which were set by them for the lawfulness of the act in question.” 
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sacraments from heretics or from schismatics, although they did lay down the following conditions for 
such religious communication: 1) that Catholics had a very grave and urgent reason for placing such an 
act of religious communication; 2) that the heretical or schismatical minister who administered the 
sacrament be validly ordained, that he administer the sacrament in the Catholic rite, and that there be 
no erroneous rite added by him; 3) that this communication be not considered as an external profession 
of a false doctrine; and 4) that there be no scandal given. There were many who were opposed to this 
opinion, and it was considered not to be safe in practice. All the conditions had to be present at the 
same time before the religious communication could be considered as permissible, and such a situation 
was regarded as practically impossible of occurrence. Hence it was that the Sacred Congregations of 
the Holy Office and of the Propagation of the Faith always considered this kind of communication as 
illicit. 

All types of active religious communication with non-Catholics are gravely illicit. Such 
assistance is intrinsically and gravely evil for (a) if the worship is non-Catholic in form (as in the 
Mohammedan ablutions, or in the eating of the Jewish paschal lamb), it expresses a belief in a false 
creed symbolized by the ceremony, and (b) if the worship is Catholic in form but is undertaken under 
the auspices of a non-Catholic body (as in the celebration of Mass by a schismatic priest), it expresses 
either faith in a false religious body or rebellion against the true Church. 

The obligation to avoid exposing oneself to the danger of perversion and to prevent giving 
scandal to others proceeds from the natural divine law. The positive divine law on the other hand 
forbids one to perform such an action which would be tantamount to at least an external denial of faith 
and a quasi-profession of a false sect. This prohibition is expressed in the words of our Lord: “He that 
shall deny me before men, I will also deny him before my Father who is in heaven.” 

Just as one would be forbidden to profess openly his belief in a false sect, so also he is 
forbidden to place actions which have a religious signification and which are employed in the sacred 
religious functions of a false sect. Such actions imply a denial of the true faith. Even if these actions 
are simulated, that is, even if one has no intention of communicating formally in such a forbidden form 
of worship, still the actions themselves are illicit. Since they have but a single acknowledged aim, 
namely, to point to a form of worship, the actions will be interpreted as implying a profession of that 
worship. In and of themselves, then, such actions are illicit, and always and under all circumstances 
are forbidden. If the actions were simulated, they involved an additional malice of falsehood. 

It had indeed been contended that it was licit to simulate false worship under certain conditions 
when a grave reason was present, but Suarez pointed out the fallacy of the arguments invoked in 
support of that doctrine. When an action implied an approval and a profession of false worship, no 
contrary internal intention could justify the placing of such an action, no matter what the consequences 
might be. 

Even though one should simulate an active religious participation in view of some imminent 
grave danger, he would be exposing himself to the danger of perversion and would be giving scandal to 
other Catholics. This would be especially true if the actions were repeated frequently, for such a 
practice would soon lead to a sense of indifferentism, to a gradual alienation from the true faith, and to 
a corresponding attachment to the false sect. There is question not only of a personal danger to one's 
own faith, but also of one's conduct as furnishing an occasion of sin to others through the scandal 
which is given to the weak. The latter is especially true if the one who communicates with schismatics 
in their form of worship is reputedly a faithful member of the Church. 

Furthermore, the question is concerned not only with the fact of probable scandal for other 
Catholics, but also with the fact that through a Catholic's active religious communication with non- 
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Catholics the latter are very often confirmed and strengthened in their errors. There is a natural 
tendency on the part of non-Catholics, and especially of schismatics, to seek confirmation and support 
for their beliefs. They glory in affirming that they have the same sacraments, the Real Presence, the 
apostolic succession, and other similar marks in common with the Catholic Church. They realize 
wherein the difference lies, but it is a great boon to them if they see Catholics coming to their religious 
services and conducting themselves in a way which seems to indicate that they consider the schismatic 
church to be just as good as the Catholic Church. Consequently, to perform an act of religious 
communication would be illicit, for in so doing one would confirm the schismatic in his adherence to a 
false sect. His conversion to the true faith would correspondingly be made more difficult. 

Active participation in any form whatsoever is forbidden, for canon 1258, § 1, explicitly states 
“quovis modo,” so that to take an active part in a non-Catholic rite even by mere presence would be 
contrary to the ruling of the canon. Thus it would be considered an active religious communication to 
be seated among a congregation of Quakers as if in meditation, for this action, though seemingly 
indifferent, would naturally have to be interpreted as an active participation in a religious rite. 

The phrase partem habere, as employed in canon 1258, § 1, serves simply as a further 
explanation regarding the factor of active assistance. This is evident from the use of the conjunction 
seu between the word assistere and the phrase partem habere. By using the term acatholicorum the 
law of the Code comprehensively includes all those who are not of the true fold, namely, heretics, 
schismatics, infidels, and apostates. More precisely the acatholici are those who, whether baptized or 
unbaptized, adhere to some sect outside the Church. Adherence to a set is a necessary condition, for 
the law of the Church contemplates only the public religious communication. The possibility of a 
public religious communication with one or even a group of non-Catholics who are not members of 
some sect seems not admissible in fact. Prior to the law of the Code the prohibitions against religious 
communication contained in the numerous responses of the Holy See concerned specific sectarian 
groups, and principally heretical sects. But in the Code all non-Catholics are placed in the same 
category.” 








Communication in the Reception of the Sacraments: Article I — General Observations 


For a proper understanding of what is to follow it is essential to keep clear in one's mind that the 
present treatment touches simply the positive communication of Catholics in schismatic rites. In the 
present chapter there will be no consideration of the administration of the sacraments to schismatics. 
This points rather to a negative communication, to which some study will be given in the final chapter. 
For the present there will be considered simply the activity of the Catholic in the sacramental rites of 
schismatics. 

The general principles to be applied here are those which have already been outlined in the 
previous chapter. Active religious communication with schismatics is absolutely forbidden, whereas a 
passive presence at the celebration of schismatical rites can be tolerated under certain postulated 
conditions. It will be seen here how these general principles are to be applied to particular cases. In 
determining the solution of each case, one must attach great importance to the decisions and responses 
handed down by the Holy Office and the Sacred Congregation for the Propagation of the Faith in 
reference to particular questions. Most of the canonical authors in treating the matter of religious 
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communication rely almost exclusively on these responses in formulating their opinions. 

These decisions do not enact a positive ecclesiastical law; they simply interpret and apply the 
natural and positive divine law in this matter. It is also to be duly noted that certain things which are 
stated to be licit by some particular response may have to be designated as illicit by some other 
particular response in view of the altered circumstances attending the case under consideration. Hence 
these responses and decrees must be considered with careful advertence and accurate approach, lest 
they be understood to permit more than they actually allow, or lest they be interpreted to forbid 
something which is not intended as a prohibition. Some of the decrees declare an absolute prohibition; 
others by their very tenor condition or temper their directives; still others are concerned with 
circumstances which can vary from case to case, and hence can reflect divergent regulations. 

In referring to the last mentioned type of responses one must pay preponderant heed to the most 
recent ones, since in several instances a later response with reference to some variable factor has 
reversed a former one in view of the changed circumstances confronting the Church. These changes in 
the responses always, of course, concern matters which are not intrinsically illicit. The Code itself has 
relaxed some of the severity expressed in former decisions of the Holy Office. 

In determining the lawfulness of action in a given case, one must carefully ponder and 
accurately weigh all the circumstances that attend the case, for example, the customs of the place, the 
proximity of relationship, the status and social standing of the person assisting, and other similar 
factors through which scandal could probably be occasioned, or in consequence of which the danger of 
perversion could probably arise. 

Although the responses of the Holy See do not enact any positive ecclesiastical law, 
nevertheless they can be cited as a safe norm to be followed in the question of religious 
communication. There have been handed down so many responses, adapted for so many varied 
situations, that they cover the greater number of possible and likely eventualities. The fact that few, if 
indeed any, instructions or responses have been issued since the promulgation of the Code is a fair 
indication that the matter has been sufficiently defined and clarified. Of course, circumstances change 
with the times, and if new cases arise, then a satisfactory solution seems available if one can draw an 
analogy with similar cases and circumstances in the past. The mind of the Church has been very well 
expressed in the responses that have been given, and this expression of its mind can be used as a norm 
of interpretation in the particular case. 

When in the historical consideration of religious communication with schismatics references 
were made to the decrees and responses of the Holy See, an attempt was made by the writer to treat 
only of those responses which directly concerned schismatics. Many other responses which dealt 
exclusively with heretics or infidels were duly inspected by the writer, but they were passed over as 
irrelevant. It was the purpose of the writer to treat the question of religious communication, not indeed 
with all non-Catholics, but simply with those who were members of schismatical sects. Today, 
however, the distinction between heretics and schismatics is in actual practice not very great. 
Consequently, the responses issued by the Holy See with reference to heretics can with safety be 
applied also with reference to schismatics if the circumstances are the same in character. These 
responses are based fundamentally on the principles that govern the matter of religious communication 
whether with schismatics or with any other non-Catholic body. 


Article II — The Sacraments in General 
It is nowhere stated as a general principle in the Code of Canon Law that the sacraments are not 
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to be received from a heretical or schismatical minister, but this principle is logically deduced from 
canon 1258, § 1. To receive the sacraments or to request their reception from a schismatical minister, 
or to present someone to a schismatical minister for the reception of a sacrament, involves a forbidden 
communicatio in sacris. The sacraments are classed among the primary res sacrae, so that whenever 
one speaks of religious communication one is principally considering the communication in the 
reception of the sacraments. In fact the sacraments are considered as the bond of unity among 
Christians. Even those who essay a very liberal interpretation of the Church's legislation on religious 
communication acknowledge without equivocation the complete unlawfulness of taking an active part 
in the dispensing of the sacraments when conferred by ministers of schismatical sects. 

It can be stated as a general principle that it is illicit to ask for the reception of the sacraments 
from a schismatical minister. Such a request implies a recognition of the authority of the minister of 
the sect, when in fact it is known that he acts without the authorization of the Church. 

To petition the reception of the sacraments from schismatics, or to assist actively in their 
administration, would involve a forbidden communication in the dispensing of these sacraments. The 
sacraments are not only something sacred, but they are also signs and symbols in the acts of public 
worship. The public nature of the sacraments is bound up with their very essence. They are external 
signs of grace which Christ has given to His Church to be used as a means of salvation. In 
administering these sacraments the Church always proceeds with a certain solemnity and chooses a 
public place, such as a church, whenever that is possible. The sascraments are also to be administered 
by the Church's official ministers, or at least in their presence, as is the case with matrimony. Only in a 
case of necessity are the sacraments administered privately, as in private baptism, and even then the 
Church desires that this sacrament be administered by her official minister when that is possible, and 
that at least one witness be present when it is being administered. Hence, when the sacraments are 
administered in the Catholic Church, they are administered as something sacred and as an act which is 
public in its nature. The same characteristic elements attend the administration of the sacraments when 
they are conferred in a schismatical sect. Inasmuch, then, as schismatics administer the sacraments in 
the nature of a sacred and public act, it remains illicit to participate in the dispensing of the sacraments 
when they are administered by a schismatic minister. 

Since to the exclusion of others the present treatment contemplates only schismatical ministers, 
there exists in their favor the presumption for the validity of the sacraments which they administer. 
This presumption is certainly present in regard to baptism. Their ministers are commonly considered 
as validly ordained, and hence they administer validly all the sacraments which do not require a 
simultaneous possession of jurisdiction for their valid administration. This fact follows logically from 
the nature of a schismatic sect, since in theory schismatics profess no dogmatic error, and in practice 
they are very close to the complete truth taught by the Catholic Church. 

When the possession of jurisdiction is necessary on the part of the minister, then the question of 
the validity of the sacrament administered by schismatic priests is a disputed one. The absolution 
which they confer under ordinary circumstances would be invalid, for they lack the necessary 
jurisdiction. This is particularly true of public and notorious schismatics, and it is they who are now 
being considered. However, Cappello thinks that it must be admitted that a common error regarding 
the non-possession of jurisdiction can easily occur in many cases. Consequently the prescriptions of 
canon 209 can be applied to these cases for the good of souls, so that schismatic ministers, as long as 
they are validly ordained, could absolve validly. Cappello asserts that some authors hold the contrary 
opinion, but that in his judgment their opinion is without foundation. The Church by its very purpose 
must look to the salvation of souls, and hence is bound to grant, to that end, all things that depend on its 
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power. He states also that Pope Pius XI openly declared and wished it to be expressly known that the 
Roman Pontiff supplied jurisdiction, if there be need for it, to whatever extent it was required. 

However, the question here is rather one of licit administration. From the standpoint of the 
schismatic minister it is illicit for him to administer the sacraments, for he is certainly an unworthy 
minister. As such he may be considered under a threefold possible aspect: 1) as being in the state of 
mortal sin, though not being bound by a censure; 2) as being bound by a censure; or 3) as being the 
minister of a schismatical sect. Mortal sin is a matter of the internal forum, though it is possible that 
one could be morally certain that a particular schismatical minister is in bad faith and in the state of 
mortal sin. However, if one considered a schimatic merely as being in the state of mortal sin, one could 
receive the sacraments from him for a just cause. Even if the schismatic is considered as bound by a 
censure, the faithful could receive the sacraments from him for any just cause as long as he were not a 
vitandus or under censure upon a condemnatory or declaratory sentence. But the schismatic minister 
cannot be considered merely as one in the state of mortal sin or as one bound by a censure. He is more 
than that. He is the minister of an unauthorized sect. Only a person in danger of death could licitly 
receive the sacraments from him. ... 

The act of seeking or receiving the sacraments from a schismatical minister is forbidden in 
virtue not only of the divine law but also of the law enacted in canon 1258, § 1. There also have been 
responses of the Holy Office which have forbidden positive religious communication with schismatics 
in the dispensing of the sacraments. It is never licit to request the reception of the sacraments from one 
who would administer them in a way different from the Catholic rite and thus would differentiate the 
administration from the one employed by the Church. This would be an immediate participation in an 
illicit form of worship, and an implicit profession of a false sect. Such a request is likewise illicit if the 
sacrament be administered by a schismatic minister in a Catholic rite, except in extreme necessity and 
then only in the cases of baptism and penance. Even in these cases the circumstances would have to 
make it manifest that the request did not imply the recognition of a false sect. 

The prohibition against the communicating with non-Catholics in the dispensing of the 
sacraments hs existed since the earliest times. There is a reference to this in the Decree of Gratian. 
The glossa to the text in question cited a letter of St. Augustine against the Donatists. It was there 
stated that only in danger of death should one seek baptism from a heretic or a schismatic, and that it 
would be gravely illicit to do so outside any such necessity. 

Even when a schismatic minister confers a sacrament according to the Catholic rite, he acts 
illicitly. In order that the minister of the sacraments may confer them licitly, he must have the 
authorization of the Church. Since the Church alone is given the power of administering the 
sacraments, it remains within the exclusive province of the Church to depute its ministers. This 
authorization is certainly lacking in the case of a schismatic minister, except when the Church allows of 
exceptions in order to provide a safeguard for souls, as, e.g., in canon 209, or in consideration of the 
extant danger of death or of some similar extreme necessity. General authorization is given by the law 
with relation to private baptism and also the contracting of marriage in cases of necessity. In all other 
cases special authority as conferred either by the law or by the properly accredited minister is 
necessary. 

Since schismatic priests are without the necessary authorization except in extraordinary cases, 
they administer the sacraments illicitly, and one could not request or receive the sascraments from such 
ministers. To do so would be to cooperate in their illicit administration, which in the absence of a just 
cause is forbidden. But since the ministers are schismatics, there is also involved a religious 
communication which is forbidden outside the case of danger of death. 


161 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


There are other requirements for the licit administration of the sacraments, such as the proper 
intention and the necessary attention, but these are more the concern of moral theologians than of 
canonists. These conditions are of no particular concern in the present discussion. However, the 
obligation to observe the rites of the Church has a canonical foundation in canon 733. As a rule these 
rites of the Church, at least those which are of an accessory character, will not be observed by 
schismatic ministers. 

In the administration of the sacraments the rites and ceremonies which are prescriibed in the 
approved rituals of the Church are accurately to be observed. Of these sacramental rites some are 
essential while others are merely accessory. They are essential ites in so far as they regard the matter 
and form necessary for the valid administration of the sacraments. They are accessory rites when they 
have been instituted by the Church to serve the purpose of a more worthy and appropriate 
administration of the sacraments. It is evident that the observance of the essential rites is a serious 
obligation, for they involve the validity of the sacraments. Of the accessory rites some are preceptive 
and some merely directive. With relation to these it is the performance of only the preceptive rites that 
binds under pain of sin. The moral gravity of the omission remains to be determined according to the 
measure of importance attaching to the matter concerned. 

The foregoing discussion on the rites to be observed in the administration of the sacraments has 
a bearing on the present subject. There are times when the Church does permit the faithful to receive 
the sacraments from a schismatical minister, but when such a permission is granted a necessary 
condition is set, namely, that the sascrament be administered according to the rite of the Church. It is 
not very likely that the schismatical minister will administer the sacraments in exactly the same rite as 
would be observed by a Catholic priest. However, before the faithful could receive the sacraments 
from a schismatical minister, there would have to be some certainty that the substantial or essential rites 
necessary for the validity would be observed by him when he confers the sacrament. As for the 
accessory rites, be they preceptive or directive, one could tolerate an omission or change in them. 
Suarez (1548-1617) held that if the non-Catholic minister employed other accessory rites which were 
of a superstitious character or foreign to the customs of the Roman Church, one could not co-operate in 
them. However, he admitted that one could sometimes tolerate them if there were no scandal or 
contempt of religion, and if at the same time one could not exclude the use of them. 

For the present it suffices to have indicated the principles involved in the dispensing of the 
sacraments in general. The application of these princiles will become more clearly illustrated when the 
sacraments are considered each in turn. It is then that the review of specific cases with relation to the 
individual sacraments will furnish examples of how these principles apply in practice.” 








Communication in the Reception of the Sacraments, Article V — Penance 
A. Outside the Danger of Death 


As early as 1631 there arose the question to whom Catholic priests were to apply for permission 
to use their faculties. The nature of these faculties is not evident from the response, but they had been 
granted by the Holy Office, and the permission of the bishop was needed for the use of them. In reply 
to this matter the Sacred Congregation for the Propagation of the Faith stated that priests could seek 





33 Rev. Ignatius Szal, The Communication of Catholics with Schismatics, pp. 54-63 (citations omitted) 
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permission for the use of their faculties from bishops who were regarded to be Catholic, provided that 
the priests had that degree of certitude regarding the orthodoxy of the bishops which excluded all 
suspicion of the schism or the error current in that region as attaching to them. In answer to further 
doubts proposed by the Capuchin missionaries, the same Congregation replied that it was not 
permissible to seek the permission for the use of even one of the faculties from schismatic bishops. It 
insisted that the clause which had stated that permission was to be sought must be understood in regard 
to bishops who were in communion with the Church of Rome. There was asked the further question 
whether this permission could be obtained from schismatic pastors, but the reply of the Congregation 
was the same as that in regard to schismatic bishops. 

On May 15, 1709, the Holy Office forbade Catholics to hear the confessions of schismatics or 
to confess to them. Under no circumstances, not even in the case of necessity, according to a response 
of the Sacred Congregation for the Propagation of the Faith on February 17, 1761, was it permissible 
for a Catholic to confess his sins to a schismatic priest in order to obtain absolution from him. In this 
response no mention was made of the extreme case of a penitent in danger of death, but there was an 
express advertence to this eventuality in a later reply of the Holy Office. 

To a question presented to the Sacred Congregation for the Propagation of the Faith in 1839, the 
following reply was made. Ethiopian converts were not to receive the sacrament of penance from a 
heretical priest. Upon the further question whether it was permissible for an Ethiopian missionary to 
confess to a heretical priest in a case of necessity, the Sacred Congregation furnished the ironical, if not 
also indignant, reply: “Nihil esse respondendum.” The answer to the question appeared so manifest and 
evident, that to raise the question at all branded the questioner's action as foolhardy, and consequently 
as deserving no reply. 

Here as in every other sacrament the general principle is that it is gravely illicit to request or 
receive the sacrament of penance from a schismatic minister outside the danger of death. The ordinary 
necessity which a person senses when he is in the state of mortal sin is not sufficient to allow him to 
confess to a schismatic priest and to receive absolution. Such a person would be obliged to make an act 
of perfect contrition as best he could, and then to await the opportunity to confess his sins to a Catholic 
priest. He would have to be in extreme necessity, namely, in danger of death, before he would be 
permitted to confess his sins to a schismatic priest. 

However, there is an opinion according to which one could confess his sins to a schismatic 
priest in circumstances other than when one is in danger of death. There is a practical difficulty current 
in the Orient where Catholics live in sections which are predominantly schismatic. It is very probable 
that a Catholic may find himself in a situation which implies the guilt of a mortal sin in his soul and 
will not have the opportunity of going to confession to a Catholic priest for two or three months. He is 
in the state of mortal sin, and his conscience is troubled. He tries to make an act of perfect contrition, 
but he cannot satisfy his conscience in the matter. In this case, if there were no scandal or danger of 
perversion, such a person could probably confess his sins to a schismatic priest and receive absolution 
in order that he would no longer remain in the state of mortal sin (Souarn, Praxis Missionarii, pp. 125, 
126). Because of the doubt concerning the jurisdiction of the confessor there may arise the question of 
the validity of such a granted absolution, but if the conditions of common error according to canon 209 
are verified, there should be no doubt that such an absolution is valid. 

This opinion of Souarn enjoys some probability in so far as there is here involved no violation 
of the divine law, and under the circumstances as presented, because of the very grave inconvenience, 
the ecclesiastical law forbidding such religious communication would cease. However, in practice it is 
unlikely that all the necessary conditions would be present in order to permit such a religious 
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communication. It is difficult to see how the danger of perversion and of scandal could efficaciously 
be removed. 


B. In Danger of Death 


The case is much different when one is in danger of death. In danger of death all priests, though 
not approved for confessions, can validly and licitly absolve any penitent from any sins and censures, 
though reserved and notorious, even if an approved priest is present. However, the prescriptions of 
canons 884 and 2252 must be observed. The use of the words “all priests” makes the canon very 
general, and according to the literal sense no one who has the sacerdotal character is excluded. This 
refers not only to priests of the Catholic Church but also to heretical and schismatical priests. 

According to a reply of the Holy Office under date of July 7, 1864, it was stated that one could 
lawfully seek absolution from a schismatical priest, as long as no scalndal was given to the other 
faithful, provided of course that no Catholic priest was available, provided also that there was no 
danger of the Catholic's perversion by the heretic, and provided finally that there was a probable belief 
that the heretical priest would administer the sacrament according to the rites of the Church. This, of 
course, was but a clarification of the practice that had long been generally accepted in the Church, and 
that had been expressly sanctioned, at least implicitly, by the Council of Trent. 

When a person aas a penitent in confession is in danger of death, the Church supplies 
jurisdiction to all priests for this particular case. Consequently, any priest can give valid absolution 
when he is face to face with a person who is in danger of death. According to canon 882 no preference 
is given to a priest of the Catholic Church. Whoever has been validly ordained to the priesthood, no 
matter how unbecomingly he may have subsequently fulfilled his sacred office, can validly and licitly 
grant absolution in danger of death, with the single exception of the restriction made in canon 884 
regarding licitness. However, the Holy Office has given a particular response in this matter. A 
schismatic priest can absolve licitly in danger of death only if there is no Catholic priest present. The 
decision given in this response of the Holy Office is repeated by the authors. 

The force of this particular response is still in effect in so far as it is an application of the divine 
law to a particular situation. Although canon 882 states that in danger of death all priests, though not 
approved for confessions, can validly and /icitly absolve any penitent from any and all sins and 
censures, although reserved and notorious, even if an approved priest is present, nevertheless the 
danger of scandal and of perversion must be avoided. The absence of the danger of scandal and of 
perversion are conditions of the divine law and take precedence over the prescriptions of canon 882. 
These dangers will be precluded if a Catholic priest is preferred to the schismatic or the heretic. 
Consequently this preference is of obligation. 

The authors qualify the response of the Holy Office in some respects. Some authors attempt to 
establish some order or degree of preference among those priests who can be called to absolve the 
dying, and they list them as follows: 1) One who is approved and who has the faculties of the place; 2) 
one who is approved in any other diocese; 3) the priest in good standing who is merely ordained but 
has no faculties; 4) a priest who is suspended or under interdict; 5) a priest who is irregular; 6) the 
excommunicatus vitandus; 7) the degraded priest; and 8) the heretical and schismatic priest. This 
gradation, of course, has no preceptive value except for the preference of the Catholic over the heretic 
or the schismatic. 

All other priests are to be preferred to the schismatic or the heretic because religious 
communication with schismatics or heretics is forbidden, and this is a more serious matter than the 
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reception of the sacraments from an unworthy priest. However, if one is dying and there is no other 
priest present to whom he can confess without too great difficulty or repugnance, he can licitly call a 
priest who is publicly a schismatic, and this priest can absolve him validly and licitly from all sins and 
censures whatever they may be. Although the authors do not mention it, it seems that if the Catholic 
priest did not understand the language of the penitent, it would be licit for the penitent to prefer a 
schismatic priest for the administration of the sacrament, especially if this would give him greater 
peace of conscience. However, the danger of scandal and of perversion would have to be removed. 

Absolution given by a schismatic priest to a dying person is ordinarily given licitly, but because 
of attending circumstances such an absolution could become illicit. The danger of scandal and of 
perversion must be prevented. Genicot (1856-1900) — Salsmans (1873-1944) considered a dying 
person to be unworthy of absolution (incapax absolutionis) if he should wish to confess to a schismatic 
priest when there was present another priest to whom he could confess his sins without too great 
repugnance. When a Catholic chooses a non-Catholic priest in the presence of a suitable Catholic 
priest he chooses an unauthorized minister and subjects himself to the dangers involved. In fact, the 
danger of scandal to others, and possibly also to the non-Catholic minister, will be all the greater when 
the latter is chosen in the presence of a Catholic priest. In case the penitent would have a justifiable 
repugnance to making his confession to a Catholic priest, and in consequence thereof made his 
confession to a non-Catholic priest, precautions would have to be taken to remove whatever dangers 
are present. 

The circumstance under which a schismatic may absolve licitly is the danger of death. This 
danger arises from a hazardous condition or situation from which as a result it is truly and seriously 
probable that a person may either survive or die. For a danger of death to exist it is sufficient that the 
danger be truly probable; and it is not necessary that the danger be certainly imminent or even 
imminently certain. A real probability of peril constitutes the person in a condition which is to be 
acknowledged as a danger of death for him. This danger may proceed from either an extrinsic cause, 
such as war, a dangerous voyage, or from an intrinsic cause, such as sickness, old age, or serious injury. 
One who is in danger of becoming perpetually insane is to be accounted as in the same condition as one 
who is in danger of death. 

The presence of a danger of death is sufficiently verified if the danger is morally and 
subjectively judged to be present. Serving as an explanation in this matter are the faculties granted by a 
decree of the Sacred Penitentiary, which permitted approved confessors who were acting as army 
chaplains to grant absolution from all sins and censures, iniunctis de iure iniungendis, to all those who 
were engaged in battle and also to all those who were attached to the army in any capacity by being 
assigned to an army camp. There was also a response of the Sacred Penitentiary which declared that 
every soldier in a state of mobilization could ipso facto be regarded as in danger of death, so that he 
could be absolved by any priest. This seems to refer, however, only to those cases of mobilization in 
which war is actually being waged or at least is imminent. 

It is to be noted that, to describe the case justifying absolution of Catholics by non-Catholic 
priests, the Council of Trent used the phrase “articulus mortis,” whereas canon 882 employs the phrase 
“periculum mortis.” There is a difference in these terms, for in articulo mortis death is morally certain, 
whereas in periculo mortis there is merely a prudent fear that death will follow shortly. Coronata and 
Cappello state that the two phrases may be considered as synonymous. Moriarty writes that in the laws 
on absolution given to a person in danger of death the phrase articulus mortis has constantly been 
interpreted in a broad sense as equivalent to the phrase periculum mortis. However, there is now no 
need for concern over the distinction, since canon 882 uses the more comprehensive phrase of 
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periculum mortis. 

Although it may be licit in a given case to confess one's sins to a schismatic and to receive 
absolution from him, there are authors who recommend that a dying person should rather elicit an act 
of perfect contrition and thus commit himself to the divine mercy. However, if one were not satisfied 
in conscience that he had sufficient sorrow for his sins, it would be better for him under such 
circumstances to seek absolution from a schismatic priest, as long as there was no danger of perversion 
or of scandal. 


12. Dispensations for religious communication with non-Catholics 


Dispensations have been granted for some of the faithful to communicate in some sacred things 
with some non-Catholics. Several examples” have been collected by the Transalpine Redemptorists of 
Papa Stronsay, including these: 


1. Instruction of August 6, 1764, from the Congregation of the Propaganda of the Faith” 


The Instruction authorised the Apostolic Vicar of Aleppo, in Northern Syria, to allow the 
faithful, if in danger of persecution, to have their children baptized by schismatic or heretical 
priests, to marry before a non-Catholic minister, and to have him bury their dead. 

The reason for this was that the Ottoman Empire recognised only certain Non-Catholic 
communities of Christians. There was no protection for a minority of newly converted 
Catholics. 

If they were not to be forced to become Muslims they had to have recognised certificates 
of Baptism and Marriage. Valid death certificates were also issued by the recognised religious 
leaders. 

Therefore, these isolated Catholics were permitted Baptism, Marriage and Burial by 
Non-Catholics. 


2. Rescript of Pope Pius X to Most Rev. Andrew Szeptycki, February 2, 1908 ° 


Copy Rome 17. 2. 1908 
Most Blessed Father! 


Andrew Szeptycki, Metropolitan of Halycz, Metropolitan of Kiev and Administrator of 
all Russia at the foot of His Holiness most humbly asks that he may receive the faculty, 
communicable also to confessors, of dispensing the secular faithful from the law which 
forbids communicatio in sacris with the Orthodox, as many times as they will judge it in 
conscience to be opportune. 





34 Rev. Ignatius Szal, The Communication of Catholics with Schismatics, pp. 90-98 (citations omitted) 

35 Some, not all, of these examples are clear and apparently verifiable examples of dispensations for communicatio in 
sacris. They have not been independently verified by the present author. The Transalpine Redemptorists attempt to use 
these rare dispensations to defend the ecumenism of the Vatican II revolution, but this is quite wrong, as it is clear that 
Vatican II ecumenism, which springs from and favors religious indifferentism, causes scandal and perversion of faith. 

36 R. De Martinis, Juris Pontificii de Propaganda Fide, Pars 11 (Rome, 1909), p. 342, n. 615. 

37 translated from Latin 
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Our Most Holy Father Pope Pius X deigned to sign with his own hand this document 
written by me, with the words "May be tolerated". 


3. Missionaries in the 13" and 14" centuries ** 


In 1244, Pope Innocent IV permitted the Dominican missionaries among the (Non- 
Catholic) Jacobites and Nestorians to share with them “in verbis, officio et cibo” (literally, in 
words, offices and food; better english: in speech, in offices, in meals). 

In 1245 he gave the same permission to Franciscan Missionaries. From the context it is 
obvious that the words “in officio” is are equivalent to “in sacris” (in sacred things). 

The following Popes, Nicholas IV (1288), John XXII (1316-34), and Benedict XII 
(1334-42) gave the missionaries the same permission many times as can be verified in the books 
of the Sources of the Codification of Oriental Canon Law published by the Vatican in 1943. 


Note that only the first example involves a clear permission for Catholics to receive a 
sacrament from a non-Catholic minister, and that the permission only concerns baptism. Note also that 
the fewness of these examples testifies to the firmness of the general rule that communicatio in sacris 
with non-Catholics is forbidden.” If there were any general rule or custom allowing the faithful who 
have no Catholic priest for a long time to make a sacramental confession to a schismatic priest without 
a dispensation, then the Transalpine Redemptorists should have found evidence of this and many 
examples of its being done; however, they only present a few stray instances of religious 
communication for which a dispensation had to be granted.” The general rule, which forbids the 
reception of scraments from a non-Catholic priest, and only allows one to confess to them in some 
cases of extreme necessity, can be seen in a wealth of responses by the Roman Congregations, several 
of which are quoted by Szal. 

The reason why communication in sacris can be permitted, and therefore must not be 
intrinsically wrong, is explained by Canon E.J. Mahoney: 


XXV. JOINT WORSHIP OR ACTION WITH NON-CATHOLICS 
294. PRAYER WITH NON-CATHOLICS 


The recent papal instruction on the Oecumenical Movement permits a “Pater Noster” to be 
recited together by Catholics and non-Catholics before and after a joint conference, whereas in 
this country at least the view has been widely held, up to the time of the papal pronouncement, 
that common prayer of this kind is not permitted. What is the explanation? 


S. Off., 20 December, 1949, Instructio ad locorum Ordinarios, “De Motione Oecumenica”, ad. 
V: Quamquam in omnibus hisce conventibus et collationibus quaelibet in sacris communicatio 
est devitanda, tamen non reprobatur communis recitatio Orationis Dominicae vel precationis ab 





38 Codificazione Canonica Orientale, Fonti, Serie II, Vol. IV, 1, p. 11, nn. 25- 27; p. 37, n. 72; Vol. V, 2, p. 142, n. 300; 
VII, 1, p. 26, n. 69; VII, 2, p. 22, n. 27, p. 95, n. 155, p. 151, n. 252, p. 173, n. 289; VIII, p. 62, n. 154; etc 

39 cf. Appendix A, n. 11 

40 This is just what Szal says is required: “In all other cases special authority as conferred either by the law or by the 
properly accredited minister is necessary [to allow a schismatic to administer a sacrament licitly].” (op. cit., p. 61) 
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Ecclesia Catholica approbatae, qua iidem conventus aperiantur et concludantur. 


[Translation: Although in all such meetings and discussions any communication in sacred things 
(i.e. common worship) is to be avoided, nevertheless, common recitation of the Lord’s Prayer or 
of a prayer approved by the Church, to open or close these meetings, is not forbidden. ] 


The fringes of the law codified in canon 1258 have always been subject to a varied casuistical 
interpretation, both in the replies of the Roman Congregations and in the solutions given by 
theologians. Assuming that there is no scandal, no danger of perversion, and that an orthodox 
prayer formula is being recited in common, and putting aside all irrelevant circumstances, it will 
be found that conflicting opinions ultimately turn on whether communicatio in sacris is to be 
considered wrong in itself or merely prohibited by positive law. 


i. Cardinal d’Annibale, a moral theologian and canonist still in great repute and often quoted in 
documents issued from the Roman Curia, is the best representative of the view that, with the 
above limitations, the practice is not wrong in itself. [Theologia Moralis, 1908, I, §110 n. 11.] 
“An liceat cum eis communicare . . . in divinis, nempe quae obeunt more et ritu plane catholico; 
nam in his quae redolent haeresim non licet omnino; plerique affirmant, quippe, aiunt, ab eis 
quasi ab excommunicatis prohibemur; alii negant, quia arcemur ab eis tanquam ad 

haereticis."’ . . . (What follows is in a footnote.) Dicam plane, in re tam salebrosa, quod sentio. 
Communicatio in divinis non suapte natura illicita est (alias nefas esset mixta, quae vocant, 
matrimonia permittere), sed quia aut adhaesionis damnatae sectae speciem praesefert; aut fovet 
indifferentismum, quae aetatis nostrae contagiosa lues est; uno verbo, propter ipsius catholicae 
religionis periculum. Ubi igitur huiusmodi periculum cessat, recidimus in legem 
ecclesiasticum, cui derogare fas est, cum longe plus incommodi quam commodi habet.”** This 
view amply and clearly explains the recently granted permission for united prayer. 


ii. The more common view, in this country at least, has regarded communicatio in sacris, even 
with the above limitations and safeguards, as wrong in itself, because there is always implied in 
the action, it would seem, at least an external approval of heretical worship; [Priimmer, Theol. 
Moralis, 1, §526; Wouters, 1, §500.] or because prayer presupposes or expresses belief, and 
cannot rightly be recited in common except by those professing the same faith. [Cardinal 
Bourne, Lent Pastoral, 1924; Bishop Beck, The Times, 15 November, 1949; Bonnar, The Tablet, 
1949, 194, p. 396.] If prayer with heretics is ever permitted, it will be on a principle of 
toleration, or by arguing that heretics are praying with us, not we with them, or even by relying 
on the axiom de minimis non curat lex, if the prayer is so short as to be negligible. The 
instructions of the Holy Office and Propaganda on the subject, some of them extremely difficult 





41 Translation: “Whether it is permissible to communicate with them ... in sacred things, of course those which are 


42 


certainly Catholic in usage and ceremony; for in things that have an odor of heresy it is absolutely forbidden; many 
affirm, for indeed, they say, we are prohibited [from communicating] with them as from excommunicates; others deny, 
because we are kept away from them as from heretics.” 

Translation: “I will say plainly what I think on such a hard matter. Communication in sacred things is not illicit by its 
own nature (otherwise it would be a crime to permit a so-called mixed marriage), but because it either gives the 
appearance of adherence to a condemned sect, or it favors indifferentism, which is the contagious disease of our time; in 
a word, on account of danger to the Catholic religion itself. Therefore where such a danger ceases, we fall back on 
ecclesiastical law, which it is right to set aside when it offers far more inconvenience than convenience.” 
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to explain on any other principle, [Cf. e.g. The Clergy Review, 1948, XXX, p. 200.] have led one 
to believe that, for all practical purposes, this outlook has so far been favoured by the Holy See. 
[D’Annibale, loc. cit. footnote 9; Benedict XIV, De Synodo, VI, v. 2.| Moreover, 
notwithstanding certain casuistical evasions, it is a view of the matter which vastly strengthens 
the law of canon 1258, and makes it easier to prevent abuses; for, as we all know, a positive 
ecclesiastical law is subject to a customary interpretation, to dispensations, to epikeia, to non- 
observance when there is a grave incommodum and so on and so forth. Accordingly in The 
Clergy Review the solutions offered so far have been based on the view that a united prayer is 
wrong of its nature. [E.g. 1944, XXIV, p. 185.] 


iii. The recent instruction of the Holy Office could be explained, indeed, by one of the 
considerations mentioned in (ii), but we think any of these casuistical devices unworthy of the 
gravity of the whole document, and that its explanation is to be sought in the view given under 
(i). It must follow that those amongst us who have held that a united prayer with heretics, even 
with the limitations and safeguards assumed throughout this note, is always of its nature wrong, 
have been defending a too rigorous interpretation of the law in canon 1258, an outlook due to 
our conditions in this country, to the traditions received from our forefathers, and to the 
necessity, as we conceived it, of discouraging the faithful from any religious contact whatever 
with non-Catholics. 


iv. There remains a verbal difficulty in the reply of the Holy Office, which by asserting, firstly, 
that any kind of communicatio in sacris must be avoided at these meetings, and, secondly, that a 
Pater Noster or a prayer approved by the Church is not forbidden, appears to teach that reciting 
the latter is not communicatio in sacris. Prayer, however, is obviously a sacred thing, and the 
Pater Noster the most sacred of all prayers, and therefore it would seem that a joint Pater 
Noster, if words have any meaning, must be communicatio in sacris. We cannot, at the moment, 
find any perfectly satisfactory solution of this verbal difficulty. The meaning may be that, the 
law of canon 1258 being (with the limits explained above) a positive law, the Holy Office in 
given circumstances permits one derogation from it whilst insisting that the law must otherwise 
be observed. Moreover, the prayer permitted is something incidental and accessory to the 
purpose of the gathering, which is not a prayer meeting but a discussion or exposition. 
Whatever the true explanation may be, we all welcome a decision which makes our contacts 
with non-Catholics much more agreeable, and settles a little difference of opinion which has 
existed for the last few years amongst Catholics in this country.” 


13. Merkelbach on the obligation of a simple priest to administer sacraments 


87. Obligation of a simple priest to administer sacraments. — Other priests, not in justice, but, when 
priests who have the care of souls are lacking, are bound in charity to administer the sacraments. And 
indeed: 

1. in common necessity, under a light [obligation], if they can do so without inconvenience; 

2. in grave necessity affecting an individual, under a grave [obligation], when the inconvenience 
is not especially great; 





43 Mahoney, Priests’ Problems, 1957. Cited by John Lane at Bellarmine Forums, "Communicatio in sacris" thread 
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3. in extreme necessity affecting an individual, or grave necessity affecting the community, they 
are bound to administer [the sacraments] even at the risk of their lives, as long as there is reasonable 
hope of assisting and there is no one else who will help. 

Thus you are not bound, in order to baptize or absolve someone, to expose yourself to certain 
death, if you would surely die before you could carry out your duty, as if an unbaptized infant is 
morally certain to suffocate in flames before you could come to him, because nobody is bound to a 
useless work, or what may prudently be thought so, at great loss to himself; — or if for good reason you 
can presume that he is baptized or has not fallen into the state of sin; — or if being yourself in mortal 
sin, you doubt of your own contrition; — or if your own death would endanger the salvation of many 
others.“ 


14. St. Alphonsus Liguori on the obligation to hear confessions 


Question. What, and how pressing, is the obligation for Confessors to hear penitents? 

Resp. 1. Any priest, even a simple“ [priest], when there is not another available, is bound in 
extreme necessity, e.g. in danger of death, to hear and absolve him who wishes to confess. The reason 
is the law of charity. 

Resp. 2. A parish priest, and any priest with the care of souls is bound to hear the confession of 
his subjects, not only in case of necessity, or when the precept of confession urges, but also, either 
personally or by another, whenever the penitent reasonably asks it; e.g. if he be in some grave spiritual 
difficulty, or wishes to gain a Jubilee [indulgence], etc. because [the priest] is bound to promote his 
spiritual good. ... But if he asks extremely often, or unseasonably, [the priest] may be excused. ... And 
if only once or twice [the priest] denies, or defers [the confession], he will not sin gravely, because of 
the lightness of matter, as teach Suar. against Bonac. ... And Aversa admits [the same] if the occasion is 
not urgent, e.g. a solemn feast, etc. 

Resp. 3. However often a penitent wishes to confess from mere devotion, the parish priest is 
bound to hear him, teach Azor. Suar. Con. Bon. Molf. Lugo etc. against Sylv. Reg. etc. But Aversa 
rightly limits [this obligation to cases in which] other delgated Confessors are not available, and the 
parish priest is not legitimately impeded. 

Resp. 4. Other priests, speaking per se, are not bound to hear confessions; but if they begin, 
they are bound to absolve, unless some obstacle arises, nor can they send [the penitent] to another: 
because the penitent on this very account has the right to absolution, nor may he be deprived of the fruit 
and grace of the Sacrament. 

Inquiry I. Whether a Confessor who is not a parish priest is bound at the risk of his life to 
absolve a dying man who is in mortal sin? 

The first opinion denies that he is so bound, and [some authors] defend it. The reason, is that 
while one can, absolutely speaking, free himself from the danger of damnation by making an act of 
contrition, he is not in such great necessity that another is bound to help him at the risk of his life. 
Coninch indeed makes a restriction if such an invalid is in extreme necessity, as for sure if he is 
ignorant that he needs contrition, or does not know how to elicit it: which indeed I think may often 
happen among the ignorant. 

But the second opinion, which pleases me better, affirms [that the priest is so bound] ... The 
reason is, that although strictly speaking the dying man can provide for himself through contrition, 





44 Merkelbach, Summa Theologiae Moralis, III. 87. (8" ed.) (translated from Latin) 
45 i.e. one who lacks jurisdiction 
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nevertheless it cannot be denied that he would be left in great danger to his eternal salvation, if he were 
left without absolution. And since [the priest] is bound to undergo certain death when one's neighbor's 
damnation is certain if he is not absolved; likewise I say that when one's neighbor is in probable danger 
of damnation, [the priest] is bound to assist him in probable danger of death, by the law of charity, 
which obliges one to expose one's temporal life to equal danger in order to save the spiritual life of 
one's neighbor. But if the priest does not know that he is in mortal sin, he is not bound to undergo 
danger of death to absolve him... 

Question II. Whether a simple priest, who comes to be in a city where confessors are so few 
that the inhabitants suffer a great spiritual necessity, may be secure in conscience should he neglect to 
hear confessions, or, insofar as he is able, to prepare himself to be able to hear them? 

I have not found this question discussed by any moralist; only a little book has come into my 
hands, titled (Paroco di Villa p. 308), whose author's doctrine and piety are sufficiently attested by his 
various little works; where we have this: He who is capable of hearing confessions and sees a dearth of 
confessors in his town, and knows that this sacrament either is not frequented, or is mishandled, is 
bound to administer it; and if he is not advanced in age, he is bound in conscience to prepare himself 
for this as best he can. The same author cites the authority of Fr. Pavone of the Society of Jesus, who 
are very learned and pious men, who in his works wrote thus: J am obliged as a priest to obey my 
prelate, when he commands me to hear confessions, and I have no legitimate impediment; because the 
prelate can command me, and I have no reason to keep my talent idle ... Further, I am obligated to 
offer myself to the bishop, and to request the faculty to hear confessions, when I am aware that the 
people are in great distress through scarcity of confessors. 

I will briefly say what I think on this point. It is certain that priests are constituted by God that 
they may labor for the salvation of souls; for as the divine Father sent His Son, that the world might be 
saved by Him, so also Christ the Lord sent priests, that they might succeed to His office, and carry out 
this mission for Him, as say the Apostle (1 Cor. 3) and Christ the Lord Himself: As the Father hath sent 
Me, so I send you (John xx. 21). Therefore the Council of Trent sess. 23, c. 14 requires, for promotion 
to the priesthood, that they be judged fit to teach the people those things which all must know for 
salvation, and to administer the Sacraments. The chief obligation of priests is to administer the 
Sacraments of the Eucharist and of Penance; for this they receive the twofold power of sacrificing and 
of absolving from sins. Indeed it was especially for this office of absolving that Christ the Lord poured 
upon them the Holy Ghost, as He testified in the same place, saying: As the Father hath sent Me, so I 
send you. When He had said this, He breathed upon them, and said: Receive ye the Holy Ghost; whose 
sins you forgive, they are forgiven them. Therefore, if Christ sent priests chiefly to save souls, 
absolving them from sins, it follows that this is the duty of priests [hoc esse proprium sacerdotum 
munus], and consequently they are bound at least when the people are in grave necessity to exercise 
their power, and to prepare themselves to do so, lest it be said that they received the grace of God in 
vain (2 Cor. 6). 

This being said, I do not see how those priests, who through laziness withdraw from this 
responsibility, could be secure in conscience, and be excused from the Lord's rebuke, and from the 
torment of damnation inflicted upon that idle servant who hid the talent (Matt. xxv. 18), which text the 
Interpreters properly explain of those who can procure the salvation of souls by their work, and neglect 
to do so. Cornelius à Lapide says, Let them take note who do not use their intelligence, learning, and 
other gifts for their own and others’ salvation, on account of laziness, or fear of sinning — Christ will 
demand an account of these in the day of Judgment. Nor let such priests say that they have sufficiently 
fulfilled their obligation, if in some other way they come to the aid of souls, such as by instructing, 
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correcting, praying, without administering the Sacrament of Confession; for they are bound to assist 
them with those things that they need for their own salvation. Thus if your neighbor needs food, you 
must give him food, not clothing. Moreover it often occurs in villages, that perhaps many do not lack 
instruction, or admonition, because perhaps they are already sufficiently instructed, and prepared for 
Confession, but they lack a priest to hear their confessions. Nor does it suffice to say, that a simple 
priest, if he is bound to hear confessions, is bound only in charity, but this does not oblige where there 
is grave inconvenience, such as to undertake the labor to acquire the necessary knowledge to hear 
Confessions. It may be replied, that, granting that the work of hearing Confessions be a work of 
charity, nevertheless it does not arise from a simple motive of charity, but from the Priestly Office, to 
which by the institution of Christ this obligation is attached, and which the priest is bound to fulfill 
when the necessity of the people is urgent. I saw fit to say this much; I leave it to wiser men to 
consider it more carefully.*° 


15. Impossibility of an extraordinary mission 
Msgr. G. Van Noort, Dogmatic Theology, vol. II: Christ's Church. n. 121, p. 154: 


Scholion 2. Theory of an extraordinary mission. 


Since the original Protestants obviously lacked apostolicity of government, they took refuge in 
an appeal to the theory of an “extraordinary mission.” To put it briefly, they maintained that God could 
at some time raise up a group of men by an extraordinary vocation and confer on them apostolic 
functions if current apostolic pastors should become viciously corrupt. This as the case, they asserted, 
with Luther and the other reformers. 

It is clear, however, if any such extraordinary mission were ever to be granted by God, it would 
have to be proven by miracles, or other clearly divine trademarks. The plain truth is, however, that 
Christ's own promises completely rule out the possibility of any such extraordinary mission. 
Understand now, we are talking about a mission by which a man absolutely apart from and utterly 
independent of apostolic succession would receive from God the power to rule (or reform)” the 
Church. Christ conferred sacred powers on His apostles and their successors until the end of the world. 
Further, He promised them His perpetual and unfailing assistance (Matt. 28:17-20). Consequently 
Christ would be contradicting Himself were He ever to deprive the legitimate successors of the apostles 
of their authority. 

Granted that fact, it would be a further contradiction for God to confer the same power or a 
similar power on other men who were not in union with the ordinary successors. In that hypothesis 
there would be two separate and independent sources of authority, both demanding, by divine right, 
obedience from the same subjects. The only thing that could result in such an hypothesis would be 
confusion and schism in Christ's Church. And in that event, one would imply that God Himself, who 
willed His Church to be unified, was Himself sowing the seeds of necessary division. From another 
point of view, God has no need of extraordinary legates, in the sense claimed above, to preserve His 
Church from corruption. 


46 St. Alphonsus Liguori, Theologia Moralis, VI., nn. 623-25; pp. 122-26 in cited edition 

47 Van Noort footnote: “Many saints have arisen from time to time to reinvigorate the moral life of Catholics (a Bernard, a 
Francis of Assisi, a Catherine of Siena, a Charles Borromeo, etc.), but they have always done so in a spirit of perfect 
obedience to the Church's legitimate pastors.” 
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Brunsmann-Preuss, Handbook of Fundamental Theology, Vol. III, pp. 340-43: 


St. Cyprian writes: “Novatian is not a bishop in the Church, nor can he be reckoned as such because, 
disregarding the Evangelical and Apostolic tradition, he succeeded nobody, but started with himself.” 


Corollaries 


I. The Apostolicity of the Church in her origin and teaching follows from the Apostolic succession of 
her teachers and rulers. A church that lacks the Apostolic succession cannot be of Apostolic origin 
because its ministers are unable to trace their lineage to the Apostles. As a rule, in such a case, there 
will be no Apostolicity of teaching, because without the Apostolic succession and Apostolicity of origin 
there can be no infallible teaching office, which is a necessary condition of perfect purity of doctrine. 

If such a church would by some accident teach Apostolic doctrine, this would be no proof that it was 
the true Church of Christ, since Apostolicity of origin and of succession would be lacking. 


In order to be able to distinguish with certainty the true Church of Christ from all false claimants, it is 
sufficient to establish the Apostolic Succession with regard to the primacy of Peter. For, since the 
primacy is the crown of the Apostolate, the Church which possesses the primacy must needs be 
Apostolic. The primacy, reaching back to the Apostles, who were the first bearers of the ecclesiastical 
teaching office, has Apostolicity of origin for its necessary presupposition and, because of the 
infallibility with which it is endowed, also includes Apostolicity of doctrine. Hence that Church, and 
that Church only, which can trace its rulers to the first primate, namely, St. Peter, is in fact and by right 
Apostolic in every sense. Those regional churches which are subject to the successor of St. Peter, and 
live in community with him, participate in this Apostolicity. All others, be it that they have separated 
from the one only Apostolic Church or developed independently of her, lack the note of Apostolicity 
and consequently cannot be the true Church of Christ. 


2. The theory of the so-called missio extraordinaria is untenable. The Church of Christ will continue to 
the end of time, unchanged in all her essential elements, one of which is the ordinary and legitimate 
Apostolic succession of her teachers and rulers. For the same reason she will never at any time lack the 
missio ordinaria and apostolica. Consequently, there is no room for an extraordinary mission (missio 
extraordinaria) of the kind invented by orthodox Protestantism to support its false view of the nature of 
the Church. The 16th century Reformers deemed it possible that the Church of Christ could err so 
profoundly in matters of faith and morals that no suitable rulers could be set up by ordinary human 
means, and those still in office could no longer be employed with advantage for the salvation of souls. 
In that case, they held, God would send men with an extraordinary mission to reform His Church. 

Such a man, e. g., was Martin Luther. We hold that such an extraordinary mission is incompatible with 
the nature and organization of the Church. She can never be without the Apostolic succession, which is 
based upon the ordinary and Apostolic mission and invariably accompanied by the gift of infallibility 
and the efficacious assistance of Christ, and therefore the teaching of the Church cannot possibly be 
distorted to such an extent that its purification would necessitate an extraordinary mission. Even 
though moral corruption may at times be widespread within her pale, the Church of Christ has the 





48 cited by John Lane at Bellarmine Forums, Sedevacantism and the visibility of the Catholic Church thread 
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promise of indefectibility, and hence immorality cannot flourish to such an extent as to render 
impossible the government of the faithful by the ordinary means appointed by the Founder. 


16. Billot on jurisdiction and apostolicity 


With apostolicity of origin is intimately joined apostolicity of ministry or of government, which 
indeed is most conspicuous in the Catholic Church by the succession of the Roman bishops in the 
See of Peter, and indeed it is so evidently lacking elsewhere, that all the sects in the world that are 
separated from this head are marked with the obvious and most manifest note of illegitimacy. 


§ 1. 

That apostolicity of ministry is intimately joined with apostolicity of origin is so clear, that 
scarcely if ever does it need to be said. For the continuation of the Church planted by the apostles 
eminently includes the continuation of its formal and principal part, which is the hierarchy. Therefore 
if somewhere the hierarchy does not rightly descend from the apostles; if somewhere today's leaders 
should derive their power and ruling authority otherwise than from the apostles, there also cannot be 
the Church of apostolic origin, but only some sect, which in the passing of the centuries by a rupture 
and division has started from itself. 

Therefore whatever we undertake to demonstrate now, is already implicitly contained in the 
conclusions of the previous proposition. For indeed, as was said above, the special and explicit 
consideration of apostolicity of ministry is proposed, both because it provides new arguments to show 
the truth, and also because this same apostolicity of ministry should be understood to especially belong 
to the essence of the Church, as being that on which the ecclesiastical society so depends, both for its 
being and for its operation in pursuit of its end, that were it destroyed, all else would consequently 
perish and by that very fact be taken away. And in very truth, in every society the government is the 
principle of being not less than of working: the principle of being, because it holds together the 
members which otherwise would be dispersed and would lose the form of a society; the principle also 
of working, because it applies social means and brings them to execution. For in the Church, the 
governing authority cannot at all be conceived, without apostolicity. The reason is most apparent, 
because the Church is essentially the kingdom of Christ, or the society whose supreme head is Christ. 
Therefore it cannot be held in subjection (pendere) except by the rulers who have a mission from 
Christ. But those who have a mission from Christ, are none other than those who retain the power 
handed down from the apostles of Christ. Moreover, the Church is essentially a society that has for its 
end the supernatural beatitude merited for us by Christ, for [the attainment of] which there are no 
means except those supplied by Christ Himself. Thus if the apostolic ministry, to which alone as to the 
legitimate dispensor were these means entrusted, were ruined, all would consequently be ruined by 
which the Church is brought to the attainment of her end. 

See then the difference between the Church and other societies. For granting that in natural 
societies, some authority is doubtless necessary, still no government of determinate mark can be called 
essential. For if one were ruined or taken away, there remains in nature whatever is necessary to 
substitute another [in its place]. For the newly-established government will possess integrally all the 
means that were available to the preceding [government], because they are always derived from the 
same natural source. But this is not so [for the Church], because the visible government of the Church 
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is essentially ministerial with respect to Christ the chief ruler. But if the ministry instituted by Him, 
with respect to Whom it is called and is a ministry, were ruined or extinct, there would be no remaining 
possibility of calling in another; for then it would not be a ministry, but some sort of unjust usurpation 
of authority. Wherefore apostolicity of government is most truly conferred as that essential thing upon 
which all else in the Church necessarily depends, and with which all else is necessarily present, as the 
promise of Christ evidently shows: Behold I am with you always (that is, with those who teach, those 
who baptize, and those who carry out whatever pertains to the ministry), for all days until the 
consummation of the world.” 








Now, in logical order, we shall consider the reasons why [the Church], subordinate to Christ, 
has authority to dispense the sacraments. For we confess one baptism for the remission of sins, and 
one, holy, catholic, apostolic, Roman Church, upon which, in the way to now be declared, depends all 
administration of sacraments throughout the world. Thus: 


THESIS XVI. (L. 4. Cont. Gent., c. 76). 


By the institution of Christ, the supreme authority to dispense [the sacraments] resides 
only in the Catholic Church; and therefore, it is illicit and sacrilegious to administer the 
sacraments without a commission received from her. 


It will be shown that over the sacraments, God has the power of authority, and indeed Christ, 
from His humanity, has the power of excellence. But both God and Christ as seated at the right hand of 
the Father, are invisible. As it is necessary that the dispensers of visible sacraments be visible, and 
because those things that are of God, are ordered, it is necessary to find in the world some supreme 
visible authority, from which all dispensation of the sacraments descends in some way. 

I call that the supreme authority to dispense, to which all administration of sacraments is 
subordinate as to both legitimacy and validity. As to legitimacy, insofar as that authority is the 
source from which every faculty to minister legitimately is derived. As to validity, insofar as to 
this authority belongs the rule to which the minister's intention must conform, at least implicitly, 
for the sacrament to be valid. So that you understand well the difference between legitimacy and 
validity, consider that a thing may simply be done, or it may be done in its proper order. In the first is 
validity, in the other legitimacy of administration. 

Suppose it to have been already proved, that only the Catholic Church over which the Roman 
Bishop presides is the true Church of Christ. Now, as the Gospel attests, the true Church of Christ is 
built upon the rock which is the apostle Peter in the persons of his successors which is to endure until 
the end. Therefore the supreme governance of the true Church must necessarily belong to the 
succession of the apostle Peter, which is visible and conspicuous; for he who says upon this rock, 
founds the Church upon a foundation that can be perceived by the external senses. Again, as a 
conspicuous and visible succession could not exist without a continuing series of pastors in which the 
same moral person is known to be perpetuated always, it is necessary to conclude that only there is 
found the true Church, where, ascending from him who now goes before, to those who before him 
performed the same office, the apostle Peter is found to be the initiator of the whole series. This, I say, 
is a brief summary of the demonstration of the Catholic [Church] used by the most ancient Fathers, 





49 Billot, De Ecclesia Christi, pp. 254-55 
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both Greek and Latin,* especially Augustine in that popular old song that he called Psalm against the 
Donatists: 


Come, brothers, if you would be grafted into the vine; 

It pains us to see you lying there cut off. 

Count the priests, or from the very chair of Peter, 

And in the order of the Fathers, who succeeded whom, look ye. 
That is the rock that the proud gates of hell do not overthrow. 
All you who love peace, now judge ye the truth. 


(* Billot footnote: From the Greeks Irenaeus may be cited (1. 3 c. haeres., c. 3): “Since to enumerate the 
succesions of all the churches would be quite long, by the great and most ancient Roman Church, 
founded and constituted by the most glorious two apostles Peter and Paul, she who has the tradition of 
the apostles; by indicating the successions of bishops coming down to us, we confound all those who in 
whatever way, aside from what is proper, gather [i.e. in the Lord's vineyard. —E.H.]. For with this 
Church, on account of its greater principality, it is necessary that every Church agree, that is, all that are 
still faithful. For when the blessed apostles had founded and instructed the Church, they gave the 
episcopacy of administering this Church to Linus. Anacletus succeeded him; after him, in the third 
place from the apostles, Clement was chosen for the episcopacy. To Clement succeeded Evaristus, and 
to Evaristus Alexander, and then Sixtus was established as the sixth from the apostles, and then 
Telesphorus, then Hyginus, then Pius, after whom Anicetus. Soter having succeeded Anicetus, now in 
the twelfth place from the apostles Eleutherius has the episcopacy. By this ordination and succession, 
the tradition and true preaching which the Church received from the apostles has come down unto us. 
And this demonstration is quite sufficient, that it is one and the same vivifying faith, which has been 
conserved in the Church from the apostles until now, and passed down in truth.” 

Among the Latins there is Optatus, on the schism of the Donatists, 1. 2, c. 2: “You cannot deny 
that you know, that in the city of Rome was established by Peter the first episcopal chair, in which Peter 
the head of all the apostles was to sit, in which one chair unity would be preserved from all [perils]. 
Therefore in this single chair which is the first of gifts, Peter sat first; to whom Linus succeeded, to 
Linus succeeded Clement, to Clement Anacletus, to Anacletus Evaristus, to Evaristus Alexander, to 
Alexander Sixtus, to Sixtus Telesphorus, to Telesphorus Hyginus, to Hyginus Anicetus, to Anicetus 
Pius, to Pius Soter, to Soter Eleutherius, to Eleutherius Victor, to Victor Zephyrinus, to Zephyrinus 
Callistus, to Callistus Urban, to Urban Pontianus, to Pontianus Antherus, to Antherus Fabian, to Fabian 
Cornelius, to Cornelius Lucius, to Lucius Stephen, to Stephen Sixtus, to Sixtus Dionysius, to Dionysius 
Felix, to Felix Eutychianus, to Eutychianus Caius, to Caius Marcellinus, to Marcellinus Marcellus, to 
Marcellus Eusebius, to Eusebius Miltiades, to Miltiades Sylvester, to Sylvester Mark, to Mark Julius, to 
Julius Liberius, to Liberius Damasus, to Damasus Siricius..., with whom our society is formed 
throughout the world, being united in the society of one communion. Tell us the origin of your chair, 
you who would claim that you are Holy Church.” 

This is a brief and simple demonstration, which until today has retained all its power, indeed it 
is the more illustrious, when more centuries have passed, and a longer series of Pontiffs, amid all the 
world's vicissitudes, appears without a disruption. This is the demonstration, which in the entrance of 
the Basilica of St. Paul outside the walls, in the splendor of truth, strikes the eyes even of the half-blind. 
Supported by this demonstration we need no letters of commendation to the consciences of all men 
before God, but boldly we take up that apostolic claim: Therefore we are ambassadors for Christ; and 
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again: Let a man so account of us as of the ministers of Christ, and the dispensers of the mysteries of 
God. For one apostolic See is immovably established, which has its power immediately from Christ 
(Matt. xvi. 19; John xxi. 17); from which one, apostolicity, that is, legitimate mission, is poured out 
through all levels of the hierarchy in the whole body of the Church that adheres to it [i.e. to the 
Apostolic See]. On the other hand, to any ministers of churches that are cut off you may rightly object: 
Who are you, and by whose power do you presume to exercise your ministry? Who sent you, who 
bestowed upon you an office? Where are your titles, where your commendatory letters? Certainly no 
schismatic, no heretic, no Protestant could ever answer these questions. (end of footnote)) 


These things having been said, it will first be shown, that only through the Catholic Church can 
the dispensation of the sacraments be legitimate, inasmuch as everyone who does not have a mission 
from her, by that very fact ministers illicitly, and everyone who in receiving a sacrament, communicates 
in the sin of the minister, receives it sacrilegiously. It will be shown second, that not only legitimacy, 
but also the validity of the sacraments depends upon the true Church by some manner of subordination, 
namely, on account of the intention required of the minister, as will be declared more fully below in its 
place. 


§ 1. 


And indeed first, as regards legitimacy, the argument is chiefly drawn from this, that all 
authority of dispensing the sacraments stems from the mission given to the apostles, Matt. xxviii. 19: 
“Going teach ye... baptizing... behold I am with you all days until the consummation of the world;” and 
again, John xx. 22: “Receive ye the Holy Ghost; whose sins you forgive, they are forgiven them, and 
whose you retain, they are retained;” and again, Luke xxii. 41: “Do this in commemoration of me.” 

But the apostolic mission is and remains only in the Catholic Church. Therefore also the authority of 
dispensing the sacraments. — The major is most certain and is admitted by all, because granting that one 
could in fact dispense another's goods without having received from him a commission, it is certain, 
indeed most certain, that no one legitimately dispenses what is another's except by his command. Now 
the sacraments are the goods of Christ. Therefore they are legitimately dispensed by them only who 
have a mission from Christ, that is, to whom an apostolic mission derives. Thus the major is 
completely firm. The minor is indeed proved by a brief and obvious argument, because by the very 
fact that the succession of the Prince of the apostles is only in the Catholic Church, in her also, and only 
in her, is the entire mission once entrusted to the apostles. 

And first, this mission was given by Christ to the apostolic college as to one hierarchy or 
principality, that is, of independent parts that are not divisible, according to John xvii. 21: “That they all 
may be one..., that they also may be one in us, that the world may believe that thou hast sent me.” But 
as the principle of this unity is not visible unless the head and prince of the apostles be designated by 
Christ Himself as the universal pastor of the lambs and sheep, it is entirely impossible that even the 
smallest portion of apostolic authority should be found in any assemblage that is separated or disjoined 
from the summit or peak of the apostolate. Thus, as only to the successors of Peter belongs the 
outflowing or original apostolicity, from which it is necessary that all participatory apostolicity is 
poured out in the whole body of the Church, it plainly follows that apostolic mission endures forever in 
that Church alone, in which forever the rights of venerable communion flow to all from the successors 
of Peter. — And this is further confirmed because in fact, in all communions separated from the 
Apostolic See, the impossibility of deriving their ministry from the apostles in any imaginable way is 


177 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


most evidently apparent; but rather, by facts clearer than the noonday sun, it is evident that all of them 
in the fifth century, or the eleventh, or the sixteenth, have begun of themselves. Certainly Michael 
Caerularius, whose predecessors from ancient times acknowledged the supreme jurisdiction of the 
Roman Pontiff, in the year 1043 by letters sent to the Western bishops, separated himself from the 
communion of the Roman See, and definitively broke the bond of subjection. Formerly a subject, 
therefore, he was made an independent head of his church. Now consider well. The power of one 
subordinate to the hierarchy and the power of an independent head are not one and the same power, but 
are different. Therefore that independent power that began in the eleventh century in the Patriarchs of 
Constantinople, and remains to this day the fount of all the ministry of the Greek sects, either came to 
them by way of succession or inheritance, or was communicated by the institution of someone who had 
the power to do so; or if neither of these can be said, it was usurped, and if usurped, then it is no 
apostolic. And similar reasoning applies to all Protestant sects, for instance to the Anglican Church, 
whatever may now be said of the validity of the ordination of its bishops, which is entirely beside the 
point, and indeed, also abstracting from that most well-known fact, that from the supreme authority of 
Queen Elizabeth, in which certainly nothing was apostolic, the whole constitution of the new church 
was established. And therefore it is proper to conclude that the authority of dispensing the sacraments, 
along with legitimate mission, endures only in the Catholic Church. 

Also another argument is, that it is repugnant for the sacraments to be the goods of heretics or 
schismatics; therefore they are not legitimately dispensed by them. — The consequence is evident; the 
antecedent is indeed demonstrated by many reasons. 

For in the first place, separated sects are not holy by holiness of principles; therefore no 
sacraments can be theirs, for the sacraments are the principles of holiness. I say that sects are not holy 
by holiness of principles,* because as the true religion is that which by its own proper principles leads 
man to the end of religion, which is union with God his last end, it is quite impossible that holiness of 
principles should be present wherever the true religion is not. Therefore, if perhaps in sects true 
sacraments may be found, they are not in them except as the goods of another, which cannot be 
profitable to salvation for him who knowingly and consciously receives them from them, at least as 
long as the error of separation or schism remains uncorrected. 


(* Billot footnote: Thus it also follows, that no sect can be holy by holiness of members; for, if it should 
happen that some are there who are truly just before God, this does not happen except accidentally, that 
is, contrary to the power and influence of its own principles. But no society is named for those things 
that are in it accidentally.) 


Further, sects as such are called synagogues of Satan, whose heads are antichrists, as said in | 
John ii. 18 and following. Therefore it is impossible that they legitimately retain the goods which were 
committed by Christ to the Church. — Also, the sacraments are of their own nature professions of the 
true faith; thus also, to that Church alone do they belong as [her] proper goods, whose is the true and 
indefectible faith. — Thus Augustine, 1. 1 de bapt., c. 14: “Vainly therefore do they tell us: If you accept 
our baptism, what do we lack, that we may be looked upon as of your communion? For we reply: We 
do not accept your baptism, because that baptism is not of schismatics or of heretics, but of God and of 
the Church, wherever it may be found, and whithersoever it may be taken. But it is not yours, save 
only as you think wrongly, and act sacrilegiously, and are impiously separated.” * 


(* Billot footnote: Note well that the faculty of ministering flows from the Catholic Church in any case, 


178 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


even to a heretic, schismatic, or vitandus, that is, in case of necessity, as provided by the well-known 
rule of law. Thus he who baptizes or absolves in such necessity is no longer an illegitimate minister, as 
is clear.) 


This much [will suffice] as regards the necessary subordination to the true Church, as it 
concerns the legitimacy of ministry. It remains to speak of validity. 


§ 2. 


Let us suppose it known from most certain documents of divine Tradition to be presented in the 
next thesis, that outside the true Church, and without a mission received from her, the sacraments may 
be validly confected;* for the divine law excluding heretics and schismatics from the dispensation of 
the sacraments is not a nullifying law, but only a prohibiting law. 


* Billot footnote: Some restriction is to be made concerning the sacrament of Penance, for whose 
validity jurisdiction is required which is not given by ordination, but only by communication from the 
prelates of the Church. Thus in the Greek sects, where there are validly ordained priests and bishops, 
the sacrament of Penance is null, unless in danger of death, in which every priest has [jurisdiction] 
from the Catholic [Church], that he may absolve. But perhaps it may be said, that the Church supplies 
in such places where common error is present, that is, good faith, and a colored title on the part of the 
priests. — There would also be some restriction for Matrimony, after the decree of Trent establishing the 
impediment of clandestinity. But of that [we may speak] elsewhere, because indeed the present 
consideration concerns those sacraments that are confected by the exercise of sacred power, and to 


whose regular administration the sacerdotal character ordains [a man]; [but] Matrimony is not of this 
kind. 


For Christ, from the abundance of His goodness, willed that even outside the Church's borders the 
saving remedies might be found, not that they are fruitful for those who with certain knowledge adhere 
to an illegitimate minister, but certainly [they are fruitful] to those who from the sin of communicating 
with a false sect will either be absolved by penance, or entirely excused on account of good faith or of 
lacking the use of reason.” 








But in the priest, the power of jurisdiction is required in addition to the power of Order, 
according to the Council of Trent, Sess. XIV. cap. 7: “Wherefore, since the nature and order of a 
judgment require this, that sentence be passed only on those subject (to that judicature), it has ever been 
firmly held in the Church of God, and this synod ratifies it as a thing most true, that the absolution 
which a priest pronounces upon one over whom he has not either an ordinary or a delegated jurisdiction 
ought to be of no weight whatever.” (cf. Pope Pius VI, Auctorem fidei, n. 37). But the difference 
between the powers of Order and of jurisdiction, and the different ways in which they are derived, is 
said below in the treatise on Orders. Meanwhile it is to be noted that jurisdiction, even in the internal 
forum of Penance, is in no way given to the priest in virtue of ordination. Nor can there be any 
objection from what is said to the ordinand: Receive the Holy Ghost; whose sins you forgive, they are 
forgiven them, and whose you retain, they are retained. For by the force of the expressions, you 
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forgive, you retain, these words are explained thus: Those of your subjects whose sins you forgive, etc. 
From this it only follows that the ordinand is deputed to exercise a sacramental judgment upon his 
subjects, if elsewise he have them or when in the future he may have them. Therefore it is to be held 
most certainly, that the aforesaid power of jurisdiction cannot be obtained by anyone except by the 
conferral of a pastoral office or by the delegation of prelates. 

But now there may be a difficulty as regards the pope's confessor, because it is evident that none 
can have jurisdiction over the pope; nor is the case dissimilar as regards any bishop who from his own 
clergy chooses a confessor for himself. — To this it may be said, it is not unfitting that the jurisdiction 
received by any priest for the internal forum be exercised upon the private person of the same bishop 
from whom it was derived. The reason is that in the internal forum, where human acts are not judged 
according to human canon law, but according to the eternal law, the bishop is not the original source of 
jurisdiction, but the simple medium by which jurisdiction comes forth from Christ to others. Thus also 
it was said above, that once he has received power, every priest judging in this forum is immediately 
subject to God and has no superior on earth. For [a judgment] in the tribunal of penance has no force 
except through the jurisdiction of God Himself, not only in the sense that it must be given by God, but 
above all in the sense that only through God as the principal judge may it be exercised; and thus it is 
obvious why the priest, although he receives jurisdiction for the internal forum through the bishop's 
intermediation, yet he in no way is, nor could be, the vicar of the bishop in that forum; but since he is 
the vicar only of Christ the Judge, nothing stands against his exercising a sacramental judgment over 
the bishop as a man and a sinner. Nothing similar can be said of the external forum, in which the Pope 
is the principal legislator and judge. Thus it is impossible that he give another the faculty of judging or 
punishing him, for this other would act upon the Pope as the Pope's vicar; but a vicar is one juridical 
person with his ordinary, so it would be the same thing as if the Pope were to excommunicate or judge 
himself, which is contradictory. Thus St. Thomas, Suppl. Q. 20, a. 3: “To the third, we reply that 
external judgment is according to men; but the judgment of confession is before God, before Whom 
anyone is made lesser on account of sin, though not before authorities of men. Therefore in external 
judgment, as none is able to excommunicate himself, neither can he commit it to another to 
excommunicate him. But in the forum of conscience he can commit to another the power to absolve 
him, which he could not exercise upon himself.” 


§ 2. 

Therefore if jurisdiction by which one has the keys of the Church, is always necessary to the 
minister of this sacrament, what the Council of Trent (Sess. XIV, can. 11) defined about the reservation 
of cases necessarily follows: “If anyone says that bishops have not the right of reserving cases to 
themselves, except as regards external polity, and that therefore the reservation of cases hinders not but 
that a priest may truly absolve from reserved cases, let him be anathema.” For the reservation of cases 
is nothing other than a limitation of jurisdiction in the tribunal of penance. Now a priest does not have 
jurisdiction except by the concession of the Pontiff and Bishops which the Holy Ghost has established 
to govern the Church of God. Besides, to whom it belongs to grant jurisdiction, to him it also belongs 
to enlarge or restrict it according to the needs of good government. Thus it must be said that the Pontiff 
and Bishops have the right of reserving cases to themselves, since, as the Council of Trent chap. 7 says: 
“And it hath seemed to our most holy Fathers to be of great importance to the discipline of the 
Christian people that certain more atrocious and more heinous crimes should be absolved, not by all 
priests, but only by the highest priests. Thus the sovereign pontiffs, in virtue of the supreme power 
delivered to them in the universal Church, were deservedly able to reserve, for their special judgment, 
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certain more grievous crimes. Neither is it to be doubted, seeing that all things that are from God are 
well ordered, but that this same may be lawfully done by all bishops, each in his own diocese, unto 
edification, however, not unto destruction, in virtue of the authority, above (that of) other inferior 
priests, delivered to them over their subjects.” — See the moral theologians for more information.”! 








Furthermore, that it is likewise of divine law, that above all bishops who preside over particular 
flocks throughout the world, one alone should rule with a supreme and universal jurisdiction, is amply 
demonstrated in the treatise de Ecclesia, and St. Thomas elegantly shows it by these words: “It is clear 
that although the people are divided in various dioceses and cities, nevertheless as there is one Church, 
so also there ought to be one Christian people. As therefore one particular people of one church 
requires one bishop to be the head of all the people, likewise the whole Christian people requires one to 
be head of the whole Church. ... And because (Christ) was to withdraw His bodily presence from the 
Church, it was fitting that he entrust it to someone, who in His place would take care of the whole 
Church.” Further, he is the one, to whom the name of Apostolic Lord truly applies, because in him 
alone, by the law of the Church's constitution, that numerically identical power and mission persists 
which was bestowed immediately by Christ upon the prince of the Apostles. Thus there is no need to 
ask the manner and reason by which he obtains his jurisdiction, because as soon as the necessary 
conditions are fulfilled that he succeed to Peter, it is bestowed upon the electee by the power of the 
Lord's ever-enduring disposition: Feed my lambs, feed my sheep (John. xxi. 15-17), and again: Thou art 
Peter..., and I will give thee the keys of the kingdom of heaven, and whatsoever thou shalt bind upon 
earth shall be bound also in heaven (Matt. xvi.). 

Therefore the only question that can remain is of the way by which the ordinary governing 
power comes to the other inferior bishops. We say: Not immediately from God, but by derivation from 
the plenitude of power that is in the highest apostolic bishop. In this matter it is fitting to abstract from 
the present usage, as also from all accidental and changeable forms; but what is ordained by the 
immutable constitution of the Church, we shall now consider. 


§ 2. 

Suppose it to be said that the bishops receive their jurisdiction by virtue of their consecration. 
For whatever they have immediately from God, they have by consecration. But they are said to have 
jurisdiction immediately from God, because they are placed by the Holy Ghost to rule the Church of 
God. 

Also, they receive authority in the same way now as they have received it since the beginning. 
But they have not had it from the beginning by derivation from the Supreme Pontiff. For St. Peter 
never had a consistory, nor did any of his successors for long ages; and indeed, those who were elected 
by the clergy were immediately consecrated, and nothing more was required that they be invested with 
power. 

On the contrary is what Innocent I said in his letter to the Council of Carthage: “Following the 
example of ancient tradition, and remembering the ecclesiastical discipline, observing [the virtue of] 
religion no less now in questioning as before when you spoke, you affirm truly and with good reason, 
who have agreed that judgment should be referred to Us, knowing what is due to the Apostolic See, 
from which name has arisen the episcopate itself and all authority.” And again in the letter to the 
Council of Milevis: “As often as questions arise on matters of faith, I judge that all our brothers and 
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fellow bishops ought to refer them to none other than Peter, that is, to the founder of his name and 
honor, as now Your Grace has referred [this matter], for thus it may redound to the common good of all 
the churches in the whole world.” 

The reason this is true can be shown by a threefold argument of great strength. First, because 
Peter alone is the chief ordinary pastor of the whole Church. Therefore from his pastoral power must 
descend, by the ordinary law, all subordinate authority of shepherding [the flock]. For to him it 
pertains without limitation: Feed my lambs. 

Furthermore, jurisdiction passes to someone by the same cause by which subjects are assigned 
to him. But by episcopal consecration no subjects are assigned, as consecration confers nothing but the 
character which in all is the same indiscriminately, whether in the highest bishop who has jurisdiction 
over the whole Church, or in those who obtain particular sees whether greater or smaller, or even in 
those who are given the headship of no flock. Thus it remains for jurisdiction to flow from Christ to 
bishops, either by the immediate dispoisition of the consitutive law of the Church, or by derivation 
from him who by the same law has full and universal power of shepherding. But the constitutive law 
of the Church does not determine the subjects of any particular bishop. Therefore it is fitting that the 
episcopal authority descend from the fullness of power, which by divine law remains immovably in the 
one Apostolic See of Peter. — Nor should you say that it can still be conceived, that canonical election 
to the bishopric of this or that city is required purely as a condition, which being fulfilled, Christ 
immediately confers the authority upon the one elected. For we are not speaking here of what can be 
conceived, but of what is. Now the granting of power among men does not occur de facto except by 
legal investiture made known externally, which indeed in the present [state of things] is certainly what 
is desired on the part of Christ. Besides, the aforesaid idea is against the general order of Divine 
Providence, which customarily does not confer by itself immediately that for which second causes are 
sufficient. For on the one hand, the necessity of a special intervention of God in the conferring of 
Orders is clear, on account of the character and grace which He alone can physically cause; on the other 
hand, no such necessity appears in the granting of jurisdiction, with the sole exception of the Highest 
Bishop, to whom also once for all it was attributed by virtue of these words of our Lord: Thou art 
Peter, to thee I will give the keys, feed my lambs, feed my sheep. 

And in the third place, this manner of conferring the episcopal jurisdiction was necessary, that 
the legitimacy of all ecclesiastical government might be always visible and manifest. For this 
legitimacy, insofar as it exists, depends on a mission received from Christ, of which the continuation 
unto the present (usque ad nos) must be splendidly apparent. Thus it is customarily said that 
apostolicity is the principal endowment, from which all other endowments and notes of the true church 
are derived and with which they are necessarily connected. And the apostolicity of the whole 
ecclesiastical government most visibly appears from this: that all jurisdictional power descends from 
one See, in which by an uninterrupted succession of bishops (from Peter unto the present day), there 
has endured the very same identical mission bestowed immediately by Christ (John xxi. 15-17). And 
this is the argument that the oldest Fathers used to confound all schismatics and heretics (Irenaeus c. 
haeres. 1. 3, c. 3; Epiphanius, Haeres. 29; Optatus Milevitanus, de schismate Donat. 1. 2, c. 2; 
Augustinus epist. 33, n. 2). 

To the first [objection] therefore we say: granting that bishops are placed by the Holy Ghost to 
rule the Church of God, yet it does not follow that each of them has his authority to govern 
immediately from the Holy Ghost. For this place in Acts (xx. 28) proves only that the episcopal 
authority is of divine institution, and that the Holy Ghost provides that the Church by the immutable 
law of her constitution be ruled by bishops. Thus if it were said to the provincials of some religious 
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order: look ye to all the provinces in which the Institute has placed you as prefects to govern your 
congregation: certainly these words would be true, whether the aforesaid provincials were created 
immediately by disposition of the Institute, or if by the Institute it had only been established that the 
order be governed by provincials who receive their appointment to office from the general, and thus it 
is in the divine constitution of the Church. 

To the second [objection] we reply that in the beginning of the Church, the governing authority 
came to the first bishops on account of their having been instituted by the apostles; to their successors, 
on account of their having been raised to the place of their defunct predecessors according to the law of 
succession that the apostles themselves established. Therefore it is to be seen, by whose authority the 
apostles established episcopal sees, and determined the law of succession. To make this clear, in the 
first place it must be asserted, that nothing was established by the apostles in the foundation of the 
Church except what is consonant with the monarchical law, which Christ imposed (Matt. xvi. 18-19, 
John xxi. 15-17). And this does not need special proof, whether one speaks of law or of fact. If of law, 
it is clear that the apostles had no authority to carry out anything against or apart from the divine law. 
If of fact, it is most certain that they were infallible in executing the mandate that they received. For it 
was fitting that all the first builders receive the extraordinary assistance of God lest they fall short of 
the ideal they had been shown, just as if a machine of most delicate structure were to be made for the 
first time, it would be fitting that the first workers possess an excellent art and a special communication 
with the supreme artificer. — Now from this principle two things follow. First, because it is certain of 
faith, that the constitutive law of the Church demands that the whole Church be integrally subject to 
Peter in his successors presiding always, it follows that the individual apostles founded particular 
churches upon the rock, and made them parts of that monarchy, in which Peter rules as the chief pastor. 
Secondly, because the constitutive law of the Church demands that all ordinary power be not only 
subject to the power of Peter, but indeed that it descend from his plenitude as from a fountain, it 
follows that the apostles could not except by the authority of Peter confer upon the first bishops the 
authority to rule, or establish laws of succession to the episcopate. — And it matters nothing that the 
apostles obtained their jurisdiction not from Peter, but immediately from Christ. For indeed nothing 
hinders that Christ, without any intermediate delegation from Peter, by Himself made the apostles 
ministers of Peter for the establishment of all things for which the constitutive law of the Church 
required the intervention of the supreme power. The reason is, that as the power of Peter was derived 
entirely from Christ, nothing hindered that Christ Himself should delegate it to others, insofar as it was 
required for the work for whose accomplishment all the apostles were equally sent. And in this way is 
understood that the authority to create ordinary pastors and to bestow laws for the regular and 
permanent transmission of the episcopal power, did not exist in the apostles except as they were 
ministers of Peter: ministers, I say, not by Peter himself, but by Christ the highest legislator chosen and 
instituted. There is some resemblance to this in parochial vicars, if perchance they be instituted not by 
the parish priest himself, but immediately by the bishop; as indeed in this case the very same authority 
that belongs to the parish priest is extended to the vicar, although not by concession of the parish priest, 
but by disposition of him to whom the authority of the parish priest is subject. — In this way, therefore, 
it is true that bishops everywhere and always received their jurisdiction by the authority of the 
Apostolic See. And because even from the beginning the law of succession was decreed by the 
authority of this See, thus by the same See it can be changed, as indeed it has been changed, without 
[the possibility of ] any opposition: as of course, today the bishops of the world are established not by 
election of the clergy or people, but only by the immediate injunction or proclamation of the Apostolic 
Lord. 
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In this way, therefore, everything fits together in wonderful unity and greatest simplicity. The 
extraordinary commission given to the apostles for the foundation of the Church expired with them, 
and there remained only the apostolic and ordinary authority of the prince of the apostles himself, 
which always continues numerically the same in his successors. For as soon as the conditions for 
succession to Peter are verified, it passes to the electee by virtue of the ordination given by Christ in 
perpetuity: Feed my lambs, feed my sheep. Moreover, from this authoritative rock itself, legitimate 
mission pours itself out upon all the levels of the hierarchy. Thus none can mock us, saying: Who are 
you, and in whose name do you presume to carry out your ministry? Who sent you, who committed an 
office to you? Where are your titles and your commendatory letters? Certainly no schismatic, no 
heretic, no protestant has ever been able to answer these questions. But we being confidently 
established beneath the keys of Peter, make use of this brief demonstration of catholicity, which fifteen 
centuries ago was used by Optatus: “You cannot deny that you know, that in the city of Rome was 
established by Peter the first episcopal chair, in which Peter the head of all the apostles was to sit, in 
which one chair unity would be preserved from all [perils]. Therefore in this single chair which is the 
first of gifts, Peter sat first; to whom Linus succeeded, to Linus succeeded Clement, to Clement 
Anacletus, to Anacletus Evaristus, to Evaristus Alexander, to Alexander Sixtus, to Sixtus Telesphorus, 
to Telesphorus Hyginus, to Hyginus Anicetus, to Anicetus Pius, to Pius Soter, to Soter Eleutherius, to 
Eleutherius Victor, to Victor Zephyrinus, to Zephyrinus Callistus, to Callistus Urban, to Urban 
Pontianus, to Pontianus Antherus, to Antherus Fabian, to Fabian Cornelius, to Cornelius Lucius, to 
Lucius Stephen, to Stephen Sixtus, to Sixtus Dionysius, to Dionysius Felix, to Felix Eutychianus, to 
Eutychianus Caius, to Caius Marcellinus, to Marcellinus Marcellus, to Marcellus Eusebius, to Eusebius 
Miltiades, to Miltiades Sylvester, to Sylvester Mark, to Mark Julius, to Julius Liberius, to Liberius 
Damasus, to Damasus Siricius..., with whom our society is formed throughout the world, being united 
in the society of one communion. Tell us the origin of your chair, you who would claim that you are 
Holy Church.”°” 


17. John Daly on traditionalist errors regarding law and obedience 


Very seldom in the history of the Church have those who claim to be her members denied her 
right to make laws and to give commands that bind all her subjects in conscience; but today this is 
exactly the claim widely made by traditional Catholics. Surely no writer of fiction could have invented 
such a situation. 

For while the vast majority of those who claim to be Catholics have been completely swept 
along by the Conciliar revolution, so that their beliefs bear hardly any resemblance to Catholic doctrine 
any longer, of those who have recognized the perversity of the revolution which has been imposed in 
the name of the Church throughout the world, the vast majority, even if they remain orthodox on most 
points of Catholic doctrine, have been deceived and seduced into polluting their orthodoxy with a 
number of errors and heresies, probably the most obvious of which lies in their attitude to the Church’s 
juridical authority. 


In a thirteen page appendix to Pope Pauls New Mass, [Michael] Davies analyses what he calls 
“the right to resist an abuse of power”. This analysis is a slovenly and inadequate treatment of a 
complex subject, but even as far as it goes it is vitiated by a careless — though far from inconvenient — 
error which strikes at the very heart of the matter. This error is made clear in the following extract: 





52 Billot, De Ecclesiae Sacramentis, Book II, Thesis 32, §2, pp. 311-17 (translated from Latin) 
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However, if — which God forbid — a pope did revoke the right of every priest to celebrate 
the Tridentine Mass, employing a form which left no doubt as to the strict legality of his action, 
would this mean that traditionalist priests would have no alternative but to celebrate the Novus 
Ordo Missz? This conclusion is by no means certain. Simply because an action is legal it does 
not follow that it is right. It is possible for a person in authority, even a pope, to act ‘ultra vires’, to 
abuse his authority. In such a case the faithful would have the right to resist. 


Davies seems not to realise the true meaning of the term “ultra vires”, but his meaning is clear 
nonetheless. He is saying that whenever a person in authority abuses his authority by giving a 
command which, in the eyes of God, he ought not to have given, his subjects are entitled to refuse to 
comply with his order. And the same assertion recurs throughout the appendix and elsewhere in 
Davies’s writings (e.g. his article entitled “Obedience” in The Angelus of December 1986). 

It is completely untrue. It contrasts sharply with the doctrine of the Penny Catechism, St. 
Robert Bellarmine and Fr. Murray (which is also the doctrine of St. Thomas and every other Catholic 
authority) as set out at the beginning of this section, since Davies holds that the subject is entitled to 
disobey whenever the superior sins in giving the command. Catholic doctrine, by contrast, is that the 
subject is entitled (and obliged) to disobey only when he (the subject) would sin by obedience. 
Evidently if a true pope were to command Catholic priests to say the Novus Ordo Missz they would 
indeed have to refuse to obey, since obedience would involve the commission of a mortal sin (in fact 
several). But if a pope rashly introduced unwise liturgical changes that did not undermine faith or 
reverence, priests would per se have no alternative but to obey, since, although the pope might very 
well be sinning by giving the command, no sin would be involved on their part in complying with it. 

On p. 596 in the same book (Pope Paul's New Mass), Davies reminds us of his rendering of this 
point of doctrine. Here he writes: “Cardinal Newman stresses that if a man is sincerely convinced that 
what his superior commands is displeasing to God, he is bound not to obey.” We must hope for 
Newman’s sake that what he meant, when he used this ambiguous assertion, was that a man is bound 
not to obey when he is convinced that obedience to what his superior commands would be displeasing 
to God, but we can have no such hope as to what Davies means in the interpretation of the passage, 
which is that whenever a superior displeases God by giving a command, the command is robbed of all 
force and rendered null.” 

Once again, it must categorically be said, it is completely untrue. Moreover, it is just as well 
that it is; for if it were true, it would lead to chaos. It would mean, for instance, that if there were 
evidence that even the most sacrosanct laws of the Church had been originally promulgated by a pope 
for some sinful ulterior motive, we should be entitled to disobey them with impunity — an absurdity 
unsupported, of course, by any Catholic authority. 

On the basis of this ambiguous quotation from the anyhow unreliable Cardinal Newman and of 
a handful of other quotations from Catholic sources which in reality touch only on the question of 





53 Daly footnote: He repeats the same error in his pamphlet The Divine Constitution ... (p. 31) where he asserts that the 
faithful “have the right to refuse to obey him [the pope] if they are convinced in conscience that a particular command 
will harm rather than build up the Mystical Body.” The error is twofold. First, Davies turns the subject into the superior 
by constituting him judge of what ought to be done (imagine practising such “obedience” in any army at war!), whereas 
Catholic doctrine forbids the subject to judge a command unless the facts are manifest. Secondly, he makes an error of 
judgement by the superior a sufficient reason for disobedience, whereas the Church permits disobedience only when to 
obey would be a sin (against natural or Divine law or against a human law from which the superior has no power to 
dispense) for the subject. 
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commands (and not of laws) which it would be sinful to obey, Davies argues that Archbishop Lefebvre 
is justified, not only in resisting the flagrant sacrilege of the Novus Ordo, but also in acting in all 
respects as if the authorities of the Church at Roman and diocesan level had ceased to exist while 
nevertheless insisting that they remain in place! Indeed the Archbishop has gone so far as to authorize 
some of his priests to administer Confirmation although a papal indult is absolutely necessary for the 
sacrament to be validly administered by one who is not a bishop, and he has in some cases relieved 
those he has ordained to the major Orders of the obligations thereby incurred (clerical dress, recitation 
of the Divine Office, celibacy, etc.) for which he has not the slightest power. And of course, as we have 
seen in Chapter Seven, he has refused to close his seminary and wind up the society of priests which he 
founded, when called upon to do so by those whom he recognized as his ecclesiastical superiors, 
including the man he took to be Pope. 


What is fundamentally objectionable in Archbishop Lefebvre’s position (given his wrong- 
headed acceptance of John-Paul II), and completely incompatible with Catholic doctrine, is not his 
refusal to obey an intrinsically immoral command — for instance, to say the Novus Ordo Missz — but 
his refusal to obey commands which, though they may appear to him to threaten harm to the Church 
and to be most ill-advised, are by no stretch of imagination intrinsically immoral — such as the 
command to wind up the Society of St. Pius X; coupled with his open disobedience to long-standing 
ecclesiastical laws (touching on the rights of ordinaries, for instance, and the requirements for lawful 
Ordination). 


In the same appendix in Pope Paul's New Mass, on p. 541, Davies makes another error on the 
subject of obedience due to laws of the Church. Purporting to summarize the teaching of St. Thomas 
Aquinas, he says: 


A law can cease to bind without revocation on the part of the legislator when it is clearly 
harmful, impossible, or irrational. This is particularly true if a prelate commands anything 
contrary to Divine precept. ... St. Thomas ... teaches that not only would the prelate err in giving 
such an order but that anyone obeying him would sin .... 


The first sentence quoted directly implies that the supreme authority in the Church might 
impose a law which is “clearly harmful, impossible, or irrational.” By contrast, the authorities quoted 
at the beginning of this chapter demonstrate that according to Catholic doctrine the Holy Ghost protects 
the Church from ever promulgating a law which is incompatible with the Faith, or harmful to souls. 
Indeed its denial of this truth was one of the grounds on which Pope Pius VI condemned the Synod of 
Pistoia (see Denzinger 1578). Later in the passage quoted, Davies refers to an “order” as though this 
were the subject under discussion whereas what he mentioned previously was a “law”. Now it is of 
course perfectly compatible with the Catholic Faith that a prelate, and even a pope, might give a 
command, or order, with which it would be sinful to comply — and the teaching of St. Thomas goes no 
further than this — but it seems that Davies is either so careless or so ignorant of his subject that he 
writes as though a law and a command were the same thing, whereas the former is a universal and 
permanent instruction, and the latter no more than a particular and temporary one. 

On p. 203 of Vol. I of Apologia Pro Marcel Lefebvre, Davies writes as follows: 


... even if it is conceded, for the sake of argument, that the Vatican had the law upon its side, it 
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does not follow that the Archbishop was necessarily in the wrong. There are many orthodox 
Catholics who evade the necessity of considering the Archbishop’s case on its merits by 
reducing the entire question to one of legality. ‘Archbishop Lefebvre is in breach of Canon 
Law,’ they argue, ‘therefore he is wrong. 


It is disingenuous for Davies to suggest — “even if it is conceded, for the sake of argument” — 
that there is any question over whether or not Archbishop Lefebvre is in breach of Canon Law. For 
anyone who acknowledges the validity of the pontificate of Paul VI, the Society (a) was founded for a 
trial period only in a single diocese, and (b) was suppressed by the supreme authority, whose power to 
suppress a religious order, congregation, society or house is unquestionable; and, as we have already 
seen, even in the famous case of the suppression of the Society of Jesus, which is generally recognized 
to have been a grossly misguided action, it was never, and has never been, suggested that the action 
was invalid and that the Society of Jesus continued to exist legally all along. Hence Archbishop 
Lefebvre’s practice of “incardinating” those whom he ordains into his non-existent Society, in order to 
avoid the need for dimissorial letters required by Canon Law, is without the smallest canonical 
foundation, and in some cases — such as the erection of seminaries in Italy, Germany, the United States 
and Argentina — he does not himself deny that he is in breach of the law. 

But let us proceed to Davies’s answer to the “many orthodox Catholics who ... reduce the entire 
question to one of legality — ‘Archbishop Lefebvre is in breach of Canon Law, therefore he is wrong.’” 
This is how Davies continues: 


At the risk of labouring a point which has probably been made sufficiently clear already, 
the law is at the service of the Faith. It is intended to uphold the Faith and not to undermine it. 
Given that the manner in which the case against the Archbishop was conducted constituted an 
abuse of power, then he was entitled to resist. 


Of course, this is not an argument at all. It contains no vestige of a reasoning process. The law 
is indeed intended to uphold the Faith, but this can scarcely be taken to imply that anyone who has a 
bright idea which in his view would advance the cause of the Faith is entitled to pursue it without 
regard to the prescriptions of the law. The law is necessary precisely because, without it, countless 
individual initiatives on behalf of the Faith would lead to nothing but a barren chaos. By contrast, the 
Church, like every well-ordered society, greatly prefers the evil, such as it is, that some particular 
initiative which might have borne fruit should perish without ever seeing the light of day, to the much 
greater evil that disorder should be introduced into her mission. Once again Davies is making an 
assertion for which the only justification is his fundamental error on the doctrine of obedience to 
legitimate authority. Archbishop Lefebvre was entitled to resist the man whom he publicly recognized 
as pope because the action against him constituted an abuse of power, Davies tells his readers. 
Disobedience is permissible whenever the superior sins in giving his command, is necessarily the 
underlying presumption. Emphatically, neither the assertion nor the assumption is true. And it is worth 
mentioning that, not surprisingly, Davies generally avoids stating this doctrine expressly and succeeds 
in giving the impression that it is authoritatively approved by confounding it with the wholly separate 
case in which the subject would sin if he were to obey. 


Davies has not yet quite completed his case against the position of his “many orthodox 
Catholics.” On p. 204 he offers a final tactical suggestion as follows: 


187 


Priestly Ministry after Vatican II — I: Confessional Jurisdiction version 1.0 — 23 June 2016 


Those who condemn the Archbishop invariably ignore this fundamental axiom™ and 
concentrate upon the legal minutize of the subsequent sanctions. Those who support the 
Archbishop will do so most effectively by continually redirecting attention to this axiom rather 
than allowing themselves to be diverted into futile and endless discussion on these legal 
minutiz. 


Well, there is no doubt that Davies is right in saying that the most effective tactic for those who 
support Archbishop Lefebvre, would be the refusal to discuss the relevant details of Canon Law and to 
pontificate instead in very general terms about how Archbishop Lefebvre himself is the victim of an 
illegal process and how the law does not apply in extreme situations. What he does not devote any 
space in his book, or anywhere else, to considering, however, is whether this tactic is honest or 
compatible with Catholic principles, and he would land himself in terrible difficulties if he did this in 
any serious manner. 

As far as what he does say is concerned, perhaps the only direct comment it calls for is that 
once a man begins to sneer at “legal minutiz” and to insist that the only points relevant to discussion 
are those of morality — Divine law, not human law — his orthodoxy is already in a precarious state; for, 
as we have seen, it is an article of faith that the Church has the right and power to supplement the 
Divine law and natural law by her own ecclesiastical laws, thereby rendering unlawful certain actions 
which would otherwise be lawful — as indeed she has done, for instance, by forbidding healthy 
Catholics over the age of seven to eat meat on Fridays. 

When Davies finds that Canon Law obstructs what he considers to be the correct course for 
traditional Catholics to follow, he will casually invoke the “higher law” of “faith”. And since such an 
attitude makes each individual his own judge of when he may disobey the laws and legitimate 
commands of (those whom he recognizes as) ecclesiastical authority, it is of no consequence whatever 
if one who takes this line would never explicitly deny — indeed even explicitly admits — the existence of 
objective ecclesiastical law. In practice he is no more bound by his theoretical recognition of 
ecclesiastical authority than a Protestant is bound to believe the contents of the Bible. And if the chaos 
to which private judgement has reduced Protestantism in its interpretation of Scripture can correctly be 
called anarchy — as it surely can — the term is no less appropriately applied to those who subject the 
laws of the Church to a simultaneous process of “private interpretation” and “higher criticism.”” 


54 Daly footnote: It is impossible to introduce this quotation by quoting the axiom referred to, because, strangely, Davies 
has not, in fact, mentioned an axiom at all in what comes before. What he represents as an axiom is the allegation that 
“the action taken against [Archbishop Lefebvre] violates either ecclesiastical or natural law, possibly both.” 

55 John Daly, Michael Davies: An Evaluation, pp. 291, 303-13 (some citations omitted) 
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